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EXECUTIVE SUMMARY
This research was a collaborative effort between Ricky Gunawan, Yosua
Octavian, Hisyam Ikhtiar, and Albert Wirya from LBH Masyarakat; Dr Jamie
Walvisch from Monash University and Dr Piers Gooding of the University of
Melbourne. It was made possible by an ANU Indonesia Project Research
Grant.
The project used a two-staged quantitative and qualitative approach. In the
first stage of the project, data was collected about the operation of the
Indonesian guardianship system between 2015 and 2018. This data was used
to develop guided questions for the second stage of the project, which
involved Focus Group Discussions (FGDs) with relevant stakeholders,
including individuals with mental illnesses, carers and mental health
professionals.
The research found that :
-

The formal guardianship process appears to be rarely used in Indonesia.
Researchers only identified 49 cases between the period of 2015-2018.
It is likely that thousands of persons with psychosocial disabilities (PPD)
in Indonesia instead end up in an informal guardianship arrangement.

-

Informal interventions, like a family depriving a person of liberty and
detaining them in the family home, or having them detained in a
rehabilitation facility, can result in serious restrictions of a person’s legal
capacity. However, there are also many instances of informal support
being provided for the decision-making of PPD. Many families and
communities have demonstrated positive efforts to respect the dignity
and life choices of PPD.

-

Indonesian guardianship law is discriminatory against people with
intellectual, psychosocial and cognitive disabilities because it is imposed
on those who are deemed to be ‘in a continuous state of simplemindedness, insanity or rage’. Not only are these terms outdated and
derogatory, but they are overtly discriminatory because this provision
restricts the legal capacity of a group of people on the basis of their
v

disability. This version of guardianship law is often characterised as a
‘status-based’ law, because a person’s disability status is (wrongly)
considered to provide sufficient grounds for removal of his or her legal
capacity.
-

There is a lack of enforcement of rules relating to court jurisdiction in
guardianship cases. The law requires guardianship cases to be heard in
general courts. However, some guardianship cases are being heard in
religious courts.

-

Guardianship applications are generally made for financial reasons,
including selling assets, obtaining access to inheritance, and collecting
wages. This is a concern because the CRPD has warned that PPD must
retain recognition and protection with regard to their economic rights
or benefits, including the right to manage their transactions or obtain
their inheritance rights.

-

Standards of evidence are low in guardianship cases. Applications are
commonly accepted based on an outdated or insufficient evidentiary
basis. Most guardianship applications rely heavily on the mental health
assessment letters produced by mental health experts. However, mental
health assessment letters do not detail how impairments impact
respondents’ decision-making capabilities that lead them to be in need
of guardianship; some are even made long before the guardianship
trials. There are also cases where the applicants present written evidence
that could not comprehensively describe the mental health status of
respondents, such as patient cards, medicine prescriptions, and referral
letters.

-

Most witnesses present in the guardianship cases do not have mental
health expertise. The witnesses are either family members of applicants
or defendants, or neighbours (24%). Despite having no expertise, many
of them (97.7%) claim that respondents have mental health problems,
either based on their daily observations, hearsay, or other factors.

-

Persons with disabilities who are subject to guardianship in Indonesia
have little to no way to appeal or challenge an order of guardianship.
The role of the judge under the curent law appears simply to be to accept
evidence that is presented by the applicant. Judges’ passivity poses a
vi

threat to the person whose legal capacity is in question given the
unequal power between the parties. Respondents who are already
stigmatised and are facing guardianship have little scope to counter the
application nor to acquire supports to exercise their legal capacity.
-

In most cases (28 from 46 granted cases) plenary (or full) guardianship
was granted, with the respondent being completely stripped of the legal
capacity to make decisions. In other words, the respondent’s decisionmaking over all domains of life was legally granted to another person,
usually a relative. This means that the guardian, without considering the
preferences and wishes of the person under guardianship, can take over
all decisions. This includes the decision to sign a contract, open/close
bank accounts and handle legal identity documents.

-

While partial guardianship was ordered in some cases, this was
dependent on the request of the applicant rather than the needs of the
respondent.

-

Of particular concern is the indefinite nature of guardianship orders.
None of the court decisions identified in this study established a timelimit or review period for the guardianship order. This means that noone can guarantee when a guardianship order will end.

-

The plenary guardianship order in Indonesia reflects a situation in which
the person effectively experiences ‘civil death’. Civil death is a condition
where someone cannot execute their civil rights. In many plenary
guardianship orders, the violation becomes all-encompassing and
permanent. This practice contradicts the spirit of the CRPD, which
establishes that people with disabilities should be able to determine
their own decisions, based on their preference, will and rights.

-

The ease with which guardianship requests are granted indicates that,
since the ratification of the United Nations Convention on the Rights of
Persons with Disabilities (CRPD) in 2011, Indonesia has not made a
meaningful effort to protect the legal capacity of persons with
psychosocial disabilities.

-

Law Number 8 Year 2016 Regarding Persons with Disabilities (the
Disability Law) has done much to bring Indonesian law into alignment
vii

with the CRPD. However, the Disability Law seemingly endorses
guardianship laws in their current form, which goes against the
interpretation of Article 12 of the CRPD by the UN Committee on the
Rights of Persons with Disabilities.
-

The UN Committee on the Rights of Persons with Disabilities (CRPD
Committee), which is the UN treaty body that was created to help
governments interpret the CRPD, has called for the repeal of
guardianship laws, even when using a ‘functional approach’. The
Committee argues that while mental capacity tests may be formally
equal, in that they could be applied to all people, in practice they are
only applied to people with disabilities, and are therefore indirectly
discriminatory.

-

The civil law discourse in Indonesia insinuates that having a mental
health condition or psychosocial disability automatically causes one’s
legal capacity to disappear. In actuality, legal capacity is removed by
court decisions. This is discriminatory, and a violation of Articles 5 and
12 of the CRPD.

-

At a minimum, PPD must be guaranteed ‘support to exercise legal
capacity’, which includes supports for making decisions about personal,
financial and healthcare decisions. Where a person’s rights, wishes and
preferences are unclear, any imposition of support must only be applied
in a non-discriminatory way, and only in such a way that it supports a
persons legal capacity and does not restrict it. PPD must also be
guaranteed support to appeal any decisions about the application of
support that may be restrictive in some way. Currently, Indonesian
guardianship laws provide for none of these guarantees.

-

Indonesian guardianship laws reflects the use of substitute decisionmaking, a practice which is prohibited by the CRPD due to its removal of
one’s legal capacity. The CRPD urges state parties to change to a
supported decision-making regime instead, in which persons with
disabilities, after receiving all supports they need, make decisions
themselves.

-

Another factor which prolongs human righs violations toward PPD is the
heavy burden undertaken by the families of PPD. While the families
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struggle to care for the PPD, the government does not support them
with widely accessible mental health services and information about how
to help PPD without removing their legal capacity. Due to this burden,
they are at significant risk of engaging in human rights violations
towards PPD.
-

Although a supported decision-making framework does not exist in any
law in Indonesia, there have been initiatives conducted by the families
to support PPD without removing their legal capacity. Under these
initiatives, families provided support in relation to medical, social and
economic decisions. These practices demonstrate that Indonesians are
ready to transition from a substitute decision-making mechanism to a
supported decision-making regime.

These findings suggest that there is a need for law reform concerning
guardianship that is more responsive to the needs of persons with disabilities
and their families, and which brings Indonesia into compliance with the
CRPD. There are practical and academical recommendations arising this
research. These are:
1.

The parliament and the government should discuss a plan to revise
the Civil Code. Since the current law was established before
Indonesian independence, there are provisions which are no longer
relevant to current circumstances. The revision should include
abolishing the guardianship mechanism which disregards people’s
legal capacity.

2.

The parliament and the government, both at national and local
levels, should endorse new ways to support PPD in making their life
decisions, which reflect their needs, are accessible to all, and place
the task of decision-making with the PPD themselves. The policies
or regulations that are created should be in compliance with the
articles in CRPD.

3.

Law enforcement agencies, including the police, prosecutors, and
judges, should undergo a series of training regarding legal capacity
and psychosocial disabilities provided by experts and Disable
Persons Organisations. Using the knowledge from the training, they
ix

should provide appropriate support for PPD who enter the justice
system.
4.

The Ministry of Law and Human Rights should acknowledge the
legal capacity of PPD by encouraging legal aid institutions to provide
support for PPD. The Ministry of Law and Human Rights should also
coordinate with law enforcement agencies to create a provision
which addresses the unlawful removal of PPD’s legal capacity and
provides the safeguards recommended by Article 12 of the CRPD.

5.

The Ministry of Health and the Ministry of Social Affairs, which
undertake the mental health rehabilitation system in Indonesia,
should assess cases in which PPD’s legal capacity is removed in
mental health hospitals, private rehabilitation centres, and other
institutions. They should create a clear and adequate complaint
mechanism for people who perceive that their legal capacity has
been disrespected.

6.

The Ministry of Health should coordinate with health-care facilities
around Indonesia to train PPD and their families on how to make
decisions about treatment that respects the will and preferences of
PPD. In doing so, they should create a guidebook accessible to PPD
on how to help and support PPD in making decisions related to their
health.

7.

The Ministry of Education should create educational materials whose
purpose is to eradicate stigma associated with mental health
problems. The materials should argue against the misconception
that PPD cannot make rational decisions by themselves.

8.

Together with civil society organisations, the government should
promote the acknowledgement of legal capacity as it is intended in
the CRPD. PPD and other human rights groups should become more
empowered to identify human rights violations involving legal
capacity, make complaints regarding these violations, and take key
decisions about their personal life, health and finances by
themselves.

x

9.

More research should be conducted on the situation of legal
capacity for persons with intellectual disabilities, and on other
practices involving the removal of legal capacity outside the
guardianship system which have been outlined in this research.

It is clear that law reform will only be possible if there many stakeholders are
involved. With the involvement of many parties, more regulations and
provisions can be enacted that focus on guaranteeing the legal capacity of
PPD on an equal basis with others, and ensuring mechanisms to support
persons whose will, preference and rights are unclear with regard to key
decisions about their personal life, health and finances.
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I. INTRODUCTION
A. Background
Efforts to protect human rights have improved greatly in recent years.
Progress has been particularly strong concerning the rights of persons with
physical, mental, intellectual, developmental and other disabilities. The major
human rights instrument for protecting the rights of persons with disabilities
is the United Nations Convention on the Rights of Persons with Disabilities
(CRPD).
Among the drafters of the CRPD were Disabled Persons’ Organisations
(DPO), who worked with delegations representing governments worldwide.
The CRPD was negotiated through extensive research and debate. This
participatory approach was meant to produce the most helpful approach to
making sure that the rights of persons with disabilities are protected. As an
international standard, state parties are obliged to harmonise national
regulations with CRPD principles.
The Government of Indonesia ratified the CRPD in 2011. This ratification
resulted in the Law Number 8 Year 2016 Regarding Persons with Disabilites.
However, despite the enactment of this law, there remain widespread human
rights violations against persons with disabilities. One group which still
frequently experiences disadvantage are persons with psychosocial
disabilities (PPD): persons whose mental health condition hampers their
daily activities over a relatively long period of time. It is important to note
that these disabilities are not solely caused by psychological or physiological
conditions: they are also produced by social and cultural barriers. 1
The CRPD promotes a shift in thinking away from seeing disability as a matter
of illness that is in need of cure, charity and segregation. For most people
with disabilities, it is the physical and attitudinal barriers that need to change
to ensure participation in society on an equal basis with others. This shift has
World Network of Users and Survivors of Psychiatry, 2008, Implementation Manual
for the UN Convention on the Rights of Persons with Disabilities,
<http://www.wnusp.net/documents/WNUSP_CRPD_Manual.pdf>, p. 9

1
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been described as a move from a medical model of disability to a social
model or ‘human rights model’ of disability. Under the CRPD, disability is
viewed as a human condition that is part of human diversity and humanity. 2
It is the dynamic between the impairment and the social context that can
result in a loss of rights. By strategically intervening in the environment,
barriers to living a good and flourishing life on an equal basis with others
can be removed.
As with many persons with other disabilities, PPD face limitations to enjoying
their rights and participating in daily activities. 3 One of the major gaps in the
fulfilment of PPD’s rights lies in the Indonesian Civil Code. Indonesia still
applies the law inherited from the Dutch colonial era, which is not just
outdated, but also irrelevant to Indonesia in this contemporary era. One
particularly problematic aspect of this law is its guardianship provision, which
largely targets PPD. 4
Generally, a guardian is someone who is permitted by law to take care of the
livelihood and finances of a baby, person with mental illness or intellectual
disability, or other persons who are perceived as unable to conduct legal
activities, such as making or entering into a contract. 5 Historically, Indonesia
adopted the Dutch concept of curatele, 6 and created a legal framework for
the government to take the right to manage affairs from people who are

United Nations, Convention on the Rights of Persons with Disabilities (CRPD), General
Principle d, Article 3.
3
United Nations, Report of the Special Rapporteur on the Rights of Persons with
Disabilities, (2017), p. 4
4
Indonesia, Indonesian Civil Code, Article 433. While the guardianship provision also
targets persons with intellectual disabilities and those with cognitive disabilities (for
example, people with brain injuries or conditions like Alzheimer’s disease), this report
focuses on PPD.
5
Edward Brian Cox, Guardianship for People with Mental Illness: Social Workers’
Perspectives and Decisions, (London: University of London,1993), p. 25.
6
In English this can be translated to ‘legal restraint; wardship; or custody’.
2
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considered to be suffering from ‘simple-mindedness, insanity or rage’ 7, and
delegate it to other people, for the benefit of first person. 8
In simpler terms, the government takes the authority over conducting legal
activities from one person and delegates it to another person or people. The
justification is that the person whose authority is being taken is unable to
exercise their rights and responsibilities. 9 Persons under guardianship
(curandus) include anyone who is regarded as not having, or not yet having,
the capacity to understand their conduct or the consequences of their
actions. 10 For this reason, there is seen to be a need for someone else
(curator) to make decisions in their place.
The Indonesian guardianship mechanism uses the principle of substitute
decision-making, a paradigm which – according to the UN Committee on the
Rights of Persons with Disabilities (CRPD Committee) – denies the PPD’s right
to recognition as a person before the law. 11 The CRPD Committee is the
primary human rights treaty body whose role is to guide governments and
others in the interpretation and implementation of the CRPD.
According to the CRPD Committee, all persons with disabilities (including
PPDs) should not be denied equal recognition before the law—instead, the
legal capacity of all persons with disabilities should be guaranteed on an
equal basis with others. 12 Indonesian guardianship law does not uphold this
guarantee as it allows for rights to be stripped from one person and
delegated to others. Following this delegation, many other rights violations
can arise. These include: the right to liberty and freedom of movement (given
that the person can be detained in a home or health setting), respect for
physical and mental integrity, and the right to the highest attainable
Indonesian Civil Code, Article 433.
Titik Triwulan Tutik, Hukum Perdata dalam Sistem peradilan Indonesia, (Jakarta:
Prenadamedia Group, 2008), p. 92.
9
Imma Indra Dewi Windajani, 2008, “Pelaksanaan Hak dan Kewajiban Perdata Orang
yang Tidak Cakap Hukum di Kabupaten Sleman”, Mimbar Hukum Vol 20 No. 3, p. 411.
10
Ibid.
11
Committee on the Rights of Persons with Disabilities, General Comment No. 1
(2014): Article 12: Equal Recognition before the Law, CRPD/C/GC/1: Equal Recognition
before the Law.
12
Ibid.
7
8
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standard of healthcare based on the principle of free and informed consent
(given that guardianship allows forced treatments for PPD). Transferring
legal decision-making power from the disabled person to a substitute
decision-maker creates an unequal power relationship, as guardians and PPD
are not positioned as equal before the law. 13
Categorising someone as legally incapable advances the idea that, at least
when it comes to certain decisions, they are no longer a relevant legal
subject. 14 According to the CRPD Committee, this constitutes a denial of the
legal capacity of persons with disabilities. From this viewpoint, Indonesian
guardianship law violates Article 12 of the CRPD.

B. Research Methods
This research aims to answer these two questions:
1.

What are the characteristics of guardianship decisions that were
issued by Indonesian courts from 2014 to 2018?

2.

What are the perspectives of PPD, caregivers, and experts on the
current guardianship system?

To answer these questions, this research uses the mixed method data
collection technique. Prior to examining the implementation of the
guardianship system in Indonesia, we conducted a literature review on laws
related to guardianship. This created an understanding of how Indonesia
regulates the course of guardianship, from requests by individuals, families,
healthcare professionals or others, to decisions by the relevant authorities.
Quantitative data was collected in the form of court decisions to assess the
implementation of Indonesian guardianship laws. This incorporated all
reported Indonesian court decisions targeting PPD from 2015 to 2018. The

Indonesia, Law Number 8 Year 2016 Regarding Persons with Disabilities, Article 32.
Ilma Fitriana, Studi Komparasi Batas Usia Cakap Hukum Perspektif Hukum Positif
dan Hukum Islam, (Tulungagung: Institut Agama Islam Negeri Tulungagung, 2016),
pp. 19.

13
14
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year 2015 was chosen due to the assumption that Law Number 18 Year 2014,
which regulates guardianship, would take effect from that year.
Researchers looked for court decisions on the Supreme Court’s official
website (www.putusan3.mahkamahagung.go.id), using several keywords,
including: pengampuan (guardianship), gangguan jiwa (mental illness), and
disabilitas mental (mental disability). Researchers then read these decisions
and categorised the data using Microsoft Excel and Statistical Package for the
Social Science (SPSS). Data was analysed using several thematic categories,
such as data about the administrative aspect of the court, applicant’s
background, respondent’s background, purposes of application, evidence
used, judge’s considerations and final determination. These data can
demonstrate whether the court has carefully assessed each application and
can help to determine whether the rights of the parties have been protected.
To gain a deeper understanding of the way in which the guardianship system
works in practice, qualitative data was collected through focus group
discussions (FGDs) with three groups of participants. These three groups
were PPD, caregivers, and experts on mental health or disability. Experts
included DPO advocates, mental health professionals, and psychiatrists
working for the communities of people who have mental illnesses. To gather
participants, the researchers worked together with two DPOs: Komunitas
Peduli Skizofrenia Indonesia (Indonesian Community Care for Schizophrenia)
and Perhimpunan Jiwa Sehat (Indonesia Mental Health Association). Each
FGD consisted of between eight to ten people.
Prior to the FGDs, researchers created a list of questions for each group. For
the PPD participant group, the questions revolved around matters such as
decision-making in their daily lives, how they manage resources, and their
experiences with the court system. For the caregiver group, questions
focused on their daily interactions with the PPD whom they support.
Questions were aimed at the caregivers’ perceptions of the unique
characteristics of PPD, what their own needs are, how they care for PPD, and
how they assist PPD to make decisions. Questions for the expert witness
group focused on the connection between mental health conditions and
decision making. This FGD aimed to explore experts’ views on PPD’s needs
for making decisions or conducting legal activities.
Assessing Indonesian Guardianship Laws | 5

During the FGDs, researchers gave short presentations on the quantitative
data they had collected regarding the implementation of the guardianship
system. The goal of the FGDs was to gather participants’ opinions about the
existing mechanism of guardianship, whether the system has respected and
continues to respect the rights of persons with disabilities, and what
corrections are required for the Indonesian legal system to meet their needs.
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II. THE LEGAL FRAMEWORK
A. The Problem of Definition
The Indonesian guardianship system rests upon Article 433 of the Indonesian
Civil Code which states:
An adult, who is in a continuous state of simple-mindedness, insanity
or rage, shall be placed under conservatorship, notwithstanding that
he might have mental capacity from time to time. An adult individual
may be placed under conservatorship as a result of improvidence. 15
Article 433 contains two core elements:
1.

The criteria for placing someone under guardianship: they must be
adults (aged 18 years or above), 16 and must have been determined
to be ‘in a continuous state of simple-mindedness, insanity or
rage’. 17

2.

The obligation of the state to place persons meeting the relevant
criteria under the guardianship of somebody else.

The Indonesian Civil Code does not futher explain the requirements which
prompt guardianship. However, in the implementation of this Code, those
considered ‘in a continuous state of simple-mindedness, insanity or rage’
are frequently taken to refer to people with psychosocial and intellectual
disabilities, as well as persons with cognitive disabilities (such as those who
have a brain injury or who have Alzheimer’s disease). PPD are frequently
targeted as they are often perceived as ‘insane’; and persons with
intellectual disabilities are often be viewed as ‘simple-minded’. 18

Indonesian Civil Code, Article 433.
Law Number 11 Year 2012 Regarding Criminal Justice Process for Children defines
a child as someone under the age of 18. Therefore, anyone who is 18 or above can
be regarded as an adult.
17
Indonesian Civil Code, Article 433.
18
Tutik, Op. Cit., p. 94.
15
16
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Before moving on, it is necessary to make two comments about
terminology. First, while the legislation refers to ‘conservatorship’, in the
Indonesian context this means the same as ‘guardianship’. In this report we
use these terms interchangeably. Secondly, the terms ‘insane’ and ‘simpleminded’ are derogatory and outdated. Unfortunately, their inclusion in the
Civil Code transmits a message that they are acceptable. The inclusion of
these terms offends Article 8 of the CRPD, which obliges governments to
“adopt immediate, effective and appropriate measures” to “combat
stereotypes, prejudices and harmful practices relating to persons with
disabilities… in all areas of life”. Throughout this report we will avoid using
these terms, unless specifically referring to the terms of the legislation. We
will instead use less pejorative terms such as ‘person with a mental illness’
or ‘person with a psychosocial disability’.
The CRPD acknowledges four broad categories of disabilities: ‘physical,
mental, intellectual or sensory impairments which in interaction with
various barriers may hinder [a person’s] full and effective participation in
society on an equal basis with others’. 19 These four categories all have their
own characteristics, although neat distinctions are not always possible given
that people often have multiple disabilities or impairments, or different
impairments at different stages of life. People with physical disabilities
include those who have physical impairments that impact upon their
mobility. Examples include people with paralysis or amputations. 20 Persons
with sensory disabilities include people whose sensory function is affected,
including by vision impairment, blindness, hearing loss or deafness. 21 The
term ‘mental disabilities’ generally refers to disabilities associated with
cognition or a person’s mental state. It includes people with mental health
conditions (such as schizophrenia, depression or bipolar affective disorder), 22
psychosocial disabilities and cognitive disabilities (such as brain injuries).
Intellectual disability generally refers to a disability related to intellectual
functioning (such as learning, problem solving or judgement) or adaptive
functioning (activities of daily life, such as communication and independent
CRPD, Art. 1.
Fetty Ismandari, Disabilitas: Hari Disabilitas Internasional 3 Desember 2018, (Jakarta:
Kementerian Kesehatan, 2019).
21
Ibid.
22
Ibid.
19
20
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living). The Indonesian Ministry of Health generally defines people with
intellectual disabilities as those whose cognitive function is impaired, not
because of injury, but because of their different life development, where that
difference was evident before the age of 18. 23
The Indonesian guardianship framework only uses physical/medical and
psychological approaches to disability. In other words, the framework views
disability as being located within the individual. In contrast, the CRPD
incorporates the social and cultural obstacles that contribute to a person’s
disability. 24 Article 433 of the Indonesian Civil Code restricts the freedom of
people who are deemed to be ‘insane or simple-minded’ to make decisions.
The Code does not consider that people with psychosocial, cognitive or
intellectual disabilities can make decisions about their life when provided
with the necessary support. Additionally, non-disabled people can also make
irrational decisions when they do not have sufficient knowledge or support.
In other words, while medical diagnosis might indicate the presence of a
mental illness or cognitive impairment, the ability of someone to make
decisions also depends on the specific situation and condition. 25 Thus, the
medical diagnosis of mental illness or cognitive impairment is not strong
enough to determine whether someone needs a guardian. This is the same
with intellectual disability: having an intellectual disability does not provide
sufficient grounds to deny a person their legal capacity and appoint a
guardian.
Article 433 of the Indonesian Civil Code also contains an internal
inconsistency. The phrase “in a continuous state of simple-mindedness,
insanity or rage” implies that people under guardianship are constantly
incapable of using their rationality. However, the phrase “notwithstanding
that he might have mental capacity from time to time”, which appears later
in the Article, suggests otherwise: that people who sometimes still have
Ibid.
The National Mental Health Consumer and Carer Forum, 2014, “Understanding
psychosocial disability,” Australia, Health Issue 111, <http://rfact.org.au/wpcontent/uploads/2014/05/psychosocial-disability.pdf>.
25
Susanne Meares, Sally McSwigan, and Melanie Porter, 2015, “Decision-making
Capacity Evaluation in Adult guardianship: a Systemic Review”, International
Psychogeriatric Association Vol 28, Issue 3.
23
24
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mental capacity must also be put under guardianship. This inconsistency
muddies the criteria for applying guardianship and leaves open the
possibility for guardianship decisions to be arbitrarily made.

B. Guardianship Requirements under the Indonesian Civil Code
In addition to providing the requirements for placing a person under
guardianship, the Civil Code establishes which people can be appointed as
guardians. In this regard, family members are highly preferred. Article 434 of
the Code describes which family members are eligible to file a guardianship
application: “blood family members in the vertical line of the PPD” and
“family members in the horizontal line until the fourth degree”. 26 The
“vertical” or direct line refers to individuals who are descended from each
other, such as children, fathers and mothers. 27 Family members in the
“horizontal line” are those who exist outside the immediate vertical family
line, such as uncles/aunts, brothers/sisters, and nephews/nieces. 28 When
persons with disabilities do not have spouses or family members, the district
prosecutor has the authority to apply for the guardianship. 29
Unlike other countries, under this scheme only family members can be
guardians (unless no family members can be identified). 30 As such, the vast
majority of guardianship cases are likely to involve the appointment of a
family member as guardian. This may help to guard against human rights
violations by state officials, which sometimes occur in countries in which
there is large-scale institutionalisation of persons with disabilities, often
under the formal guardianship of institution managers. This is not a feature
of Indonesian law or society. However, the challenge in Indonesia is that
family members may become perpetrators of human rights violations when
they confine PPD or force them to enter rehabilitation centres.

Indonesian Civil Code, Article 434.
Ibid., Article 291.
28
Ibid., Article 294.
29
Ibid., Article 435.
30
Ibid., Article 434.
26
27
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By contrast, in other countries guardians may come from parties outside the
family in a higher proportion, or even in the majority of guardianship cases.
The law of the England and Wales, for example, allows guardianship to be
carried out by organisations or other people appointed by the court. 31 The
assignment must not exceed six months, but can be extended. 32 Additionally,
PPD can assign another person who they believe can support them in the
future as a lasting power of attorney. 33 In England and Wales, the term
guardianship is not used. Instead, under English and Welsh law, a ‘deputy’ is
appointed. 34
Another example is the Australian state of South Australia whose
guardianship system enables guardians to come not only from families, but
also health-care workers, volunteers, professionals, community members,
and even friends whom PPD trust to protect them. 35 Although family
guardians are encouraged, the situation is similar to England and Wales,
insofar as the law enables a more flexible guardianship arrangement in South
Australia, especially in terms of who is appointed as guardian. In these two
jurisdictions, there are special and professional institutions which manage
guardianship/deputyship.

C. The Process of Requesting a Guardianship
The guardianship process in Indonesia starts with an applicant filing a
request to the District Court where the person subject to the guardianship
application resides. 36 After that, the applicant should bring forward evidence
which illustrates the condition of the respondent. 37 The applicant should tell
Department of Health of United Kingdom, Code of Practice Plain English Glossary,
p. 3.
32
Ibid., p. 5.
33
Department of Health of United Kingdom, An Easy Read Fact Sheet: People Making
Decisions for You, p. 1.
34
United Kingdom, Mental Capacity Act 2005, c.9, s16.
35
Department of Health of United Kingdom, An Easy Read Fact Sheet: People Making
Decisions for You, p. 3.
36
Indonesian Civil Code, Article 436.
37
Ibid., Article 437.
31
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the persons whose guardianship has been requested the time of the court
sessions. 38 All of the court sessions should be open to public. 39
During court sessions, the court checks the request and the evidence, and
witnesses are brought to court. Article 438 requires that the District Court
should conduct a hearing involving blood relatives or relatives by marriage, 40
and the individual whose guardianship has been requested. 41
One of the most important pieces of evidence in a guardianship hearing is
the letter of information written by a psychiatrist. The necessity of
conducting a mental health examination is regulated by Law Number 18 Year
2014 Regarding Mental Health (Mental Health Bill), which attempts to
accommodate the needs and rights of PPD. The law requires a mental health
examination of PPD who are suspected of having lost their legal capacity
concerning civil activities. 42
The Minister of Health Regulation Number 77 Year 2015 Regarding the
Procedures of Mental Health Examination in the Matter of Legal Process
further regulates the mental health examination of PPD who may be placed
under guardianship. The mental health examination can be conducted for
fourteen days and extended for another fourteen days. 43
Apart from determining the time period, the Regulation also stipulates the
purpose of the mental health examination, which is to determine the
existence of mental illnesses and/or determine the mental capacity of
someone to undertake legal activities. 44 From this provision, it can be
understood that mental capacity and legal capacity are still inseparable in
the Indonesian legal system. Persons who are deemed incapable of making

Ibid., Article 444.
Ibid., Article 442.
40
Ibid., Article 438.
41
Ibid., Article 439.
42
Indonesia, Law Number 8 Year 2014 Regarding Mental Health, Article 71 Para 2(b).
43
The Indonesian Ministry of Health, Minister of Health Regulation Number 77 Year
2015 Regarding the Procedures of Mental Health Examination in the Matter of Legal
Process, Article 13
44
Ibid., Article 3 Para (4).
38
39
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daily decisions due to mental illness will automatically be considered not to
be legal subjects.
This Regulation also regulates which institutions have the authority to
conduct a mental health assessment for legal purposes. Institutions which
are allowed to legally examine someone, especially for the purpose of civil
affairs, are health institutions like hospitals, clinics, and other similar
institutions owned by the state or private organisations. 45 The health
institution should have psychiatrists, other health-care workers, a
standardised rehabilitation room, Closed Circuit Television equipment, audio
equipment, psychometric testing instruments that are recommended by
professional groups, and protective measures for examiners. 46 Another
requirement that needs to be met is the availability of a protection and
surveillance system, which prevents those being examined from escaping,
commiting suicide, or harming themselves or others. 47
The examination is conducted by a team formed by the director of the health
institution. 48 The team is led by a psychiatrist 49 and has at least three
members. 50 The other members are health-care workers, such as
psychologists, general practitioners, doctors with other specialities, and
nurses. 51 The examination includes a psychiatric clinical interview, psychiatric
observation and examination, physical (penunjang) examination,
medicolegal analysis, and the writing of the Visum et Repertum
Psychiatricum (an official letter drafted by psychiatrists for legal purposes). 52
The examination can only commence after there is a legal request letter from
the parties or the court to the director of then relevant health institution,
outlining the identity of the examinee and the chronology of the case. 53

Ibid., Article 4 Para (2).
Ibid., Article 5 Para (2).
47
Ibid., Article 5 Para (3).
48
Ibid., Article 6 Para (1).
49
Ibid., Article 6 Para (2).
50
Ibid., Article 6 Para (3).
51
Ibid., Article 6 Para (4).
52
Ibid., Article 10 Para (1).
53
Ibid., Article 8.
45
46
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D. Guardianship Limitations
Given the crucial impact guardianship decisions have on the life of PPD, it is
important to establish the limits of the guardian’s authority. Establishing the
limits includes knowing clearly when the guardianship order comes into
effect, whether and under what circumstances the guardianship can be
nullified, what the level of court authority is, and what authority the family
has over the person under guardianship.
Unfortunately, the guardianship scheme is over-encompassing, as it
abolishes the lawfulness of all civil conduct executed by the person under
guardianship. 54 There is no limitation on which forms of authority can be
assumed through guardianship. Consequently, the imposition of
guardianship removes any right of the person under guardianship to make
decisions by himself or herself, including even basic decisions such as the
decision to choose where one wants to reside, what one wishes to eat, and
who to see. This limitation of rights contradicts the principles of the CRPD,
which seek to allow persons with disabilities to choose for themselves while
also requiring sufficient safeguards and supports be put in place for the
person to make such decisions. 55
The regulation of guardianship under the Civil Code also does not have time
limitations, establishing when the guardianship takes effect and when it
ends. However, the Code does allow guardianship decisions to be
terminated. Article 460 of the Code states that “the conservatorship shall be
terminated, if the reasons for which it arose no longer exist. Notwithstanding
this, the release of the conservator shall not be granted unless the formalities
stipulated by law in order to become conservator are complied with, and the
individual placed under conservatorship shall not be able to resume the
exercise of his rights, until the judgment for release of conservatorship has
become legally valid.”
Consequently, it is possible for a guardianship order to be terminated.
According to Tutik, a guardianship order could end because of (1) an
absolute reason, such as when the curandus dies or when the court rules that
the reason for granting guardianship has disappeared; or (2) a relative
54
55

Indonesian Civil Code, Article 446.
CRPD, Article 3 para (a).
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reason, such as when the curator dies or is terminated by the court as
guardian. 56 Outside this explanation, there is no other legal literature which
thoroughly analyses the annulment of guardianship or the reasons why a
guardianship order may be terminated.

E. Other Indonesian Provisions
The Civil Code contains other regulations surrounding the guardianship
mechanism which affect the rights of persons under guardianship. For
example, under Article 441, if a person cannot temporarily conduct activities
related to wealth management and personal affairs, the court can appoint a
temporary guardian. 57 Once the guardianship arrangement has been
finalised, all civil legal activities conducted by the person under guardianship
are considered nullified. 58 Guardianship arrangements make the person
under guardianship legally equivalent to a child. 59 If the person under
guardianship has a child, the guardianship authority of the child will also be
transferred to the new guardian. 60
The limited legal capacity of PPD is not only apparent in the Civil Code, but
also in other regulations which supposedly protect the rights of PPD. For
example, Law Number 8 Year 2016 Regarding Persons with Disabilites,
despite being created to align Indonesian laws with the CRPD, supports the
renunciation of one’s legal capacity under guardianship through a court
decision under the Civil Code. 61 Although the new Law Number 8 regulation
requires the presence of doctors, psychologists, and/or psychiatrists, or at
least letters from them, 62 this law still gives the court full authority to transfer
one’s decision-making power to someone else.
The law related to involuntary psychiatric treatment and hospital detention
also diverges from the CRPD when it comes to the decision-making of PPD.
Tutik., Op. Cit., p. 95
Indonesian Civil Code, Article 441.
58
Ibid., Article 447.
59
Ibid., Article 452.
60
Ibid., Article 453.
61
Law Number 8 Year 2016 Regarding Persons with Disabilities, Article 32.
62
Ibid., Article 33 Para (2).
56
57
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The relevant law is Law Number 18 Year 2014 Regarding Mental Health
(“Mental Health Law”). The Mental Health Law stipulates that PPD have the
right to consent to medical treatment administered to them, 63 and to
manage their own finances. 64 However, consent to receiving medical
treatment can be annulled when the person is regarded as incapacitated to
make decisions. 65 The determination as to whether a person lacks mental
capacity is conducted by either a psychiatrist or a doctor. 66

F. CRPD Provisions
The CRPD is summarised in the following table:
1. Purpose

2.Definitions

5. Equality and
non–
discrimination
9. Accessibility

6. Women
with
disabilities
10. Right to
life

13. Access to
justice

14.Liberty and
security of
person

17. Protecting
the integrity of
the person

18. Liberty of
movement
and
nationality

3.General
principles
7. Children with
disabilities
11.Situations of
risk and
humanitarian
emergencies
15. Freedom
from torture or
cruel, inhuman
or degrading
treatment or
punishment
19.Living
independently
and being
included in the
community

4.General
obligations
8.
Awarenessraising
12. Equal
recognition
before the
law
16. Freedom
from
exploitation,
violence and
abuse
20. Personal
mobility

Law Number 18 Year 2014 Regarding Mental Health, Article 70 Para 1(d).
Ibid., Article 70 Para 1(h).
65
Ibid., Article 21 Para 3.
66
Ibid., Article 21 Para 4.
63
64
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21. Freedom of
expression and
opinion, and
access to
information
25. Health

22. Respect
for privacy

23. Respect for
home and the
family

24.Education

26.
Habilitation
and
rehabilitation

27. Work and
employment

29. Participation
in political and
public life

30.
Participation
in cultural life,
recreation,
leisure and
sport

31. Statistics
and data
collection

28. Adequate
standard of
living and
social
protection
32.
International
cooperation

33. National
implementation
and monitoring

The rights contained in the above table are not new in international law.
Instead, the CRPD provides a specific disability focus for each of these rights.
The CRPD clarifies the obligations and legal duties of States to respect and
ensure the equal enjoyment of all human rights by all persons with
disabilities. 67
As an international convention of persons with disabilities, the CRPD
prioritises the value of respect and participation of persons with disabilities.
Article 1 of the CRPD declares its purposes of promoting and protecting the
rights and freedom of persons with disabilities. 68 This article supports the
human rights of persons with disabilities, including PPD, and does not situate
persons with disabilities as objects of charity. Enjoying rights means that one
United Nations, 2007, Handbook for Parliamentarians on the Convention on the
Rights of Persons with Disabilities and Its Optional Protocol, can be accessed at
https://www.un.org/disabilities/documents/toolaction/ipuhb.pdf.
68
CRPD, Article 3 para (a).
67
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can use what one has and also has the freedom to determine choices for
oneself. This standing is reflected by promoting the respect of human dignity
and individual autonomy 69, non-discrimination 70, and full and effective
participation 71 of persons with disabilities.
The conceptualisation of disability contained in the CRPD recognises the
historical social exclusion of disabled persons. 72 The ‘human rights-based
model’ of disability, as it is sometimes called, promotes the view that social
efforts and state policies should be oriented towards inclusion and
accessibility; that is, it is not the individual who must adjust for integration,
but society at large that should be accessible and inclusive. An inaccessible
physical and social environment can lead to exclusion when common
impairments are not adequately considered in the way societies are
constructed.
There are two articles in particular – articles 12 and 19 – that reflect the
general change in thinking advanced in the CRPD, and which are most
relevant to this report.

Article 12 – Equal Recognition Before the Law
Article 12 of the CRPD elaborates on the application of the right to equal
recognition before the law for persons with disabilities. Article 12(1)
establishes that persons with disabilities have the right to be recognised
everywhere as persons before the law. 73 Article 12(2) directs that, ‘States
Parties shall recognize that persons with disabilities enjoy legal capacity on
an equal basis with others in all aspects of life’.

Ibid.
Ibid., Article 3(b).
71
Ibid., Article 3(c).
72
T Degener, ‘A Human Rights Model of Disability’ in P Blanck and E Flynn (eds),
Routledge Handbook of Disability Law and Human Rights (Routledge, 2017).
73
CRPD, Article 12(1). See UN Office of the High Commissioner for Human Rights,
Background Conference Document Prepared by the Office of the United Nations High
Commissioner for Human Rights: Legal Capacity (2005) <www.un.org>.
69
70
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The meaning of ‘legal capacity’ and its enjoyment ‘in all aspects of life’ has
been the subject of considerable debate. In summary, the CRPD uses a
definition of legal capacity comprised of two elements: a person’s legal
standing (legal personality), and his or her ability to act on such legal
standing (legal agency). 74 Article 12(3) sets out States Parties’ obligation to
‘take appropriate measures to provide access by persons with disabilities to
the support they may require in exercising their legal capacity’, 75 and is often
regarded as the origin of States Parties obligation to provide ‘supported
decision-making’. 76 Article 12(4) sets out safeguards required for all
measures related to the exercise of legal capacity. 77
As noted above, it is the CRPD Committee’s view that the act of substitute
decision-making, which has prevailed in most legal systems worldwide, is
prohibited by the Article 12 of the CRPD. 78 Guardianship is a prime example
of substitute decision-making, which allows family members, medical
professionals, government officials and others to make decisions on behalf
of an adult with a disability, often in the person’s purported ‘best interests’.
Historically, this has led in many parts of the world to the removal of a person
from the community and their placement in institutions. In Indonesia, the
legal framework of guardianship and its foundational beliefs about PPD’s
incompetence has resulted in various abuses to PPD, such as forced
detention, violent and sexual assults and forced sterilisation. 79
In contrast, according to the CRPD Committee and several other UN
agencies, the CRPD promotes supported decision-making, in which the
‘rights, will and preferences’ of persons with disabilities are the most
important consideration. Support must be offered to help individuals
CRPD, Article 12 para (1).
CRPD. Article 12 para (3).
76
Gerard Quinn, ‘Personhood and Legal Capacity: Perspectives on the Paradigm Shift
of Article 12 CRPD’ (Paper presented at the Conference on Disability and Legal
Capacity under the CRPD, Harvard Law School, Boston, 20 February 2010) 16
<www.nuigalway.ie>.
77
CRPD, Article 12 para (4).
78
Committee on the Rights of Persons with Disabilities, Op. Cit.
79
Yosua Octavian, Disabilitas Psikososial dalam Sengkarut Hukum HAM, (Jakarta: LBH
Masyarakat, 2020).
74
75
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exercise their will and preferences in accordance with the law. According to
the CRPD Committee:
States parties must holistically examine all areas of law to ensure that
the right of persons with disabilities to legal capacity is not restricted
on an unequal basis with others. Historically, persons with disabilities
have been denied their right to legal capacity in many areas in a
discriminatory manner under substitute decision-making regimes
such as guardianship, conservatorship and mental health laws that
permit forced treatment. These practices must be abolished in order
to ensure that full legal capacity is restored to persons with
disabilities on an equal basis with others.
Article 12 of the Convention affirms that all persons with disabilities
have full legal capacity. Legal capacity has been prejudicially denied
to many groups throughout history, including women (particularly
upon marriage) and ethnic minorities. However, persons with
disabilities remain the group whose legal capacity is most commonly
denied in legal systems worldwide. The right to equal recognition
before the law implies that legal capacity is a universal attribute
inherent in all persons by virtue of their humanity and must be
upheld for persons with disabilities on an equal basis with others.
Legal capacity is indispensable for the exercise of civil, political,
economic, social and cultural rights. It acquires a special significance
for persons with disabilities when they have to make fundamental
decisions regarding their health, education and work. The denial of
legal capacity to persons with disabilities has, in many cases, led to
their being deprived of many fundamental rights, including the right
to vote, the right to marry and found a family, reproductive rights,
parental rights, the right to give consent for intimate relationships
and medical treatment, and the right to liberty. 80
The capacity to act and to make one’s own decisions in life are essential to
exercising other fundamental human rights. For this reason, legal capacity
has been characterised as a ‘portal’ to other rights. However, for a long time,
persons with disabilities, particularly those with intellectual or psychosocial
80

Committee on the Rights of Persons with Disabilities, Op. Cit., para 7-8.
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disabilities, have been deprived of the right to have control over their lives
and to be considered agents and subjects of rights. They have been
presumed to be unable to live independently and have thus been subjected
to overprotective regulation.

Article 19 – Living Independently and being Included in the
Community
Enshrined in Article 19 of the CRPD is the right to live independently and be
included in the community, with choices equal to others. The exercise of this
right implies that persons with disabilities should have the capacity to make
their own choices and to live in enabling environments. The article is aimed
at preventing abandonment, institutionalisation and segregation in domestic
settings, and is aimed at abolishing legal provisions that deprive persons
with disabilities of choice and force them to live in institutions or other
segregated settings. 81 To ensure that persons with disabilities can enjoy this
important right, policies need to be put in place to guarantee both targeted
support services (in-home support services such as assistance with self-care)
and access to community services and facilities available to the general
population (such as accessibility to the general transport system, public
buildings and private facilities open to the public).

State Obligations under the CRPD
Pursuant to the CRPD, Indonesia as a state party is obligated to change
regulations that do not align with the CRPD. For example, Indonesia’s
provisions for guardianship currently violate the CPRD. The CRPD also
proposes the principle of support, which includes support by trained
professionals who are able to help PPD face societal barriers. 82 This support
does not mean replacing PPD in decision making, but instead reinforces their

Thematic study on the right of persons with disabilities to live independently and
be included in the community, A/HRC/28/37, paragraph 13.
82
CRPD, Article 4 Para 1(i).
81
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rights and acknowledges that persons with disabilities still have legal
capacity and are able to contribute to their social life. 83
The fundamental freedom for PPD to make decisions on an equal basis with
others does not relinquish the state from its obligation to provide support
to persons with disabilities. Due to their impairments in combination with
disabling factors in society, PPD face accessibility problems which hinder
them from equally participating in society with non-disabled people. The
CRPD requires governments to provide various forms of support, 84 promote
assistance and support, 85 and ensure accessibility for persons with
disabilities.
As discussed previously, the CRPD also requires governments to guarantee
the legal capacity of persons with disabilities on an equal basis with others.
The CRPD insists that the state should acknowledge the legal capacity of
persons with disabilities in all aspects of their life, 86 and provide support for
them to exercise that legal capacity. One’s legal capacity should not be
revoked. This is currently happening in the guardianship system. The CRPD
Committee proposes supported decision-making mechanisms instead of a
guardianship system. 87 It calls on States to ensure that all efforts have been
made to give full and effective protection to PPD and persons with other
types of disabilities. 88
Alongside this, the CRPD also incorporates the concept of “consent”, in terms
of marriage 89 and decision-making related to health treatments or medical
experiments. 90 Prioritizing the consent of persons with disabilities is a way to
respect their human dignity. Conversely, ignoring the opinions and
judgement of PPD is a human rights violation.

Ibid., Article 8 Para 1(c).
Ibid., Article 9 Para 2(e).
85
Ibid., Article 9 Para 2(f).
86
Ibid., Article 12 Para (2).
87
Ibid., Article 12 Para (3).
88
Ibid., Article 12 Para (4).
89
Ibid., Article 23 Para 1(b).
90
Ibid., Article 15 Para 1.
83
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III. FINDINGS
After analysing the legal framework related to guardianship, the focus for
researchers shifted to implementation. Using the data collection method
previously explained in the first chapter, researchers found 49 court decisions
on guardianship in Indonesia between 2015 and 2018.
As noted above, the main consideration in choosing 2015 as the starting
date was that the Mental Health Law was enacted in 2014. It was assumed
that this law would be implemented from 2015. Further, this Law contains
principles of justice and protection for PPD, and is aimed at providing equal
opportunities for PPD to hold their rights as Indonesian nationals. 91
Therefore, it was anticipated that there may have been a systemic change to
better protect the rights of PPD, including under those subject to
guardianship laws, starting from 2015.
This chapter is divided into five parts:
1) The number of guardianship decisions made per year;
2) The characteristics of the court;
3) The timeframe of the hearing;
4) The characteristics of the parties; and
5) The objective of the guardianship application.
Care has been taken to anonymise cases, and this research will not reveal
any private information, such as the names of the parties and other
identifying characteristics. 92

Law Number 18 Year 2014 Regarding Mental Health, Article 2.
Indonesian law highlights the importance of the right to privacy, particularly in
relation to individuals in conflict with the law. This is regulated in the Constitution,
Article 28G paragraph (1), as well as in Constitutional Court decision number 50/PUUVI/2008.
91
92
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A. Number of Guardianship Decisions Made Per Year
Within the four-year period examined (2015-2018), the highest number of
court decisions (29) were obtained in 2015. Eight decisions were obtained in
2017, and 7 and 5 court decisions were obtained in 2016 and 2018
respectively (see Diagram 3.1).
It is possible that the number of court stipulatons fell significantly from 2015
to 2016 due to the enactment of the Law on Disability in April 2016. However,
one of the weaknesses of this research is that the researchers could not verify
that all Indonesian court decisions have been uploaded to the Supreme
Court’s website. It is possible that additional decisions were made and not
reported.
Diagram 3.1. Year of court decision

B. Characteristics of the Court
Indonesia has two types of court: general courts, which can decide any civil
and criminal matters; and religious courts, which can determine matters
relating to marriage, inheritance and property in accordance with Islamic
24 | Lembaga Bantuan Hukum Masyarakat

law. 93 While religious courts, which were initially established during the
Islamic kingdom reign, have gained more powers since the Reformasi, 94 this
expansion of authority does not include the power to make guardianship
decisions. Article 436 of the Civil Code and Article 32 of the Law on Disability
make it clear that only general courts have the jurisdiction to issue court
decisions in guardianship cases. Despite this fact, our research found that
religious courts adjudicated 6 of the 49 cases examined. The remaining 43
cases were adjudicated by general courts (see Diagram 3.2).
Diagram 3.2. Type of Court Adjudicating the Guardianship Application

The fact that guardianship applications were wrongly registered in the
religious court system indicates that the religious courts have poor
admissibility systems (which involve its administrative/clerical staffs as well
as the Head of Court). Although judges are bound by the principle of ius
curia novit, which states that a court cannot refuse a petition/dispute,
because judges are expected to know and understand all legal issues, 95 there
are limitations on the cases that are admissible in a certain court. These
Indonesia, Law number 3 Year 2006 Regarding the Amendment of Law Number 7
year 1989 Regarding the Religious Court.
94
Idri, 2009, “Religious Court in Indonesia: History and Prospect,” Journal of
Indonesian Islam Vol 03 Number 02.
95
Yahya Harahap, Hukum Acara Perdata tentang Gugatan, Persidangan, Penyitaan,
Pembuktian dan Putusan Pengadilan, (Jakarta: Sinar Grafika, 2016), p. 821.
93
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limitations exist to ensure that judges have the competence to examine the
cases before them.
Judges’ knowledge and skills in examining guardianship cases is extremely
important. Further, to explore mental health issues and social barriers that
PPD face requires technical knowledge and strong academic understanding.
According to one expert on disability rights, for example, many judges tend
to consider that all persons with mental disabilities, both psychosocial and
intellectual, automatically lack legal capacity. This is a phenomenon seen
worldwide. However, there are some judges who are careful in determining
guardianship applications. 96
Courts that examine guardianship cases involving PPD should ensure that
judges have training in forensic psychiatry. Knowledge about mental health
and disability, and its intersections with legal issues, is essential for judges
when examining such cases. However, a forensic psychiatry module is still an
optional module in many universities/law schools. 97
This research also sought to identify the location of guardianship
applications. The following table details the courts that have tried
guardianship applications.
Table 3.1. Courts That Tried Guardianship Applications
No.
1

Bandung District Court

3

Surakarta District Court

2
4
5
6
7
8
9
96
97

Names of the Court

Surabaya District Court

Jakarta Selatan Religious Court
Blora District Court

Gianyar District Court

Jombang District Court
Kalianda District Court
Kudus District Court

FGD with experts on 18th July 2019 in Jakarta.
FGD with experts on 18th July 2019 in Jakarta.
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Quantity
4
3
3
2
2
1
2
2
2

10

Sukoharjo District Court

2

12

Majalengka Religious Court

1

11
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Bantul Religious Court

Salatiga Religious Court
Sleman Religious Court
Atambua District Court

Banyuwangi District Court
Blitar District Court

Boyolali District Court

Jakarta Selatan District Court
Jakarta Utara District Court

Kediri Regency District Court
Kediri City District Court

Kotamobagu District Court
Lamongan District Court
Madiun District Court
Malang District Court

Pematang Siantar District Court
Prabumulih District Court
Rantau District Court

Semarang District Court

Semarapura District Court
Sidikalang District Court
Tegal District Court

Temanggung District Court
Wonogiri District Court

Yogyakarta District Court
Total

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

49

One interesting fact that stands out from these data is that guardianship
applications mostly took place in Java. Only a few applications were
registered outside Java, such as Gianyar, Kalianda, Atambua, Kotamobagu,
Rantau, and Sidikalang. However, according to the 2018 Basic Health
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Research from the Ministry of Health, a high number of PPD are located
outside Java, in areas such as Bali, West Nusa Tenggara, and West
Sumatera. 98 There is a probability that the courts outside Java do not upload
their decision as frequently as those in Java.
The issue of the absolute and relative competence of the courts is also raised
by these data. Absolute competence is the court’s authority to examine a
case based on its type. 99 For example, in the event of a Muslim husband and
wife filing for divorce, they must do so at the religious court. In constrast,
relative competence refers to the court’s authority to examine a case
according to its location or jurisdiction. 100 For example, a Muslim husband
who wants to file for divorce against his wife must do so in the religious court
with jurisdiction covering the wife’s domicile. Her address indicates the
relative competence of the religious court.
The law is clear that the general courts should have absolute competence
over guardianship cases, with the relative competence of the specific district
court depending on the location where the applicant and the respondent
live. However, this does not appear to be occurring in practice: religious
courts are deciding guardianship cases despite lacking absolute
competence.

C. Timeframe of Application
Our research also examined the timeframe of guardianship applications tried
before the court (see Diagram 3.3). These data was obtained by calculating
the length of trial from the date an application was submitted to the date
when the decision was issued.

Ministry of Health, National Report of the 2018 Basic Health Research, (Jakarta:
Lembaga
Penerbit
Penelitian
dan
Pengembangan
Kesehatan,
<http://labmandat.litbang.depkes.go.id/images/download/laporan/RKD/2018/Lapo
ran_Nasional_RKD2018_FINAL.pdf>, p. 223.
99
See <https://klinikhukum.id/perbedaan-kewenangan-absolut-dan-kewenanganrelatif-pengadilan/>
100
Ibid.
98
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Diagram 3.3. Timeframe of Guardianship Hearings

There were 47 cases where the timeframe could be identified. The average
timeframe for a guardianship hearing was 22.04 days. However, the
timeframe varied significantly between cases. The fastest hearing was held
by the Kudus District Court in 2015, with the judges approving the
application after a one-day hearing. 101 By contrast, the longest timeframe
was in the Tegal District Court: the case took 85 days to complete because
the applicant did not attend the hearings. Eventually, the judges declared
that the application was void because the applicant was deemed not
serious. 102
Although there is no specific policy or rule on timeframe, the court must
follow the principle of a speedy, simple, and low cost trial. 103 The Supreme
Court has determined that the maximum time for a trial at the district court
is five months. 104 As a consequence, a guardianship application should also
Court registration number: 101/PDT.P/2015/PN.KDS
Court registration number: 12/PDT.P/2015/PN.TGL
103
“Simple, Speedy, and Low-Cost Trial,” hukumonline.com, can be accessed at
https://www.hukumonline.com/berita/baca/lt5a7682eb7e074/peradilan-yangsederhana--cepat--dan-biaya-ringan/.
104
Indonesian Supreme Court, Circular Decree of the Supreme Court Number 2 Year
2014 regarding Dispute Resolution at the First and Appeal Stage in 4 (four) Courts.
101
102
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be tried within five months. All data on guardianship applications gathered
in this research shows that there is no violation of this principle.
However, as will be explained in Chapter 4, the cross-examination hearing in
guardianship cases can take a long time. The court must examine the
documents, witness testimony, and the respondent. Moreover, the court will
require specific information on disability and mental health. This is why Law
Number 8 Year 2016 Regarding Persons with Disabilites suggests that law
enforcement agencies, including judges, seek considerations from doctors,
healthcare workers, psychologists, and social workers before they examine
PPD. 105 It is doubtful that this can be adequately performed in less than a
week.
Thus, while these data do not demonstrate any concerns about the slowness
of trials, they do indicate that some trials may be decided too quickly.
Deciding a guardianship case is not an easy task. Where this is done in a very
short time period, it indicates that the judges have not given sufficient
consideration to an application with extremely serious consequences for
PPDs.

D. Parties’ Characteristics
This research analysed the sex, age and occupation of the applicants and
respondents, as well as the relationship between the parties. While this
information is supposed to be available in court decision, it was not available
for many of the cases. The findings are reported below.

Applicant Characteristics
Of 49 applicants, 28 were female and 16 were male (Diagram 3.4). Five
decisions did not specifiy the sex of the applicant.

105

Law Number 8 Year 2016 Regarding People with Disabilities, Article 30 para (1).
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Diagram 3.4. Sex of the applicants

The vast majority of applicants (36) were adults (aged 18-65). There were
4 older applicants (aged above 65), and 9 cases where the age of the
applicant was not known (see Diagram 3.5). None of the applicants were
children.
Diagram 3.5. Age of the applicants

The occupation of the applicant may be an important consideration in
guardianship cases. This is because it may indicate whether the applicant has
the necessary means to look after the respondent, as well as the time and
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capacity to do so. The occupations of the applicants in the cases examined
are outlined in Diagram 3.6 below.
Diagram 3.6. Occupation of the applicants

Respondent Characteristics
Before examining the data concerning respondent characteristics, it is
important to note that there is a difference between the number of cases
examined (49) and the number of respondents (52). This is due to the fact
that three court decisions involved applications concerning two respondents.
There is no rule against one person being a guardian for two people. The
absence of such a provision enables one applicant to be a guardian for more
than one person.
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The majority of respondents (30) were male. There were 21 female
respondent, and 1 respondent whose sex was not specified (see Diagram
3.7).
Diagram 3.7. Occupation of the applicants

The majority of respondents (31) were also adults (aged 18-65). There were
6 older respondents (aged above 65), and 15 respondents whose age was
not sepcified (see Diagram 3.8).
Diagram 3.8. Age of the respondents
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Relationship between the Respondent and the Applicant
As noted previously, Article 434 of the Civil Code describes which family
members are eligible to file a guardianship application: “blood family
members in the vertical line of the PPD” and “family members in the
horizontal line until the fourth degree”. To understand the court’s adherance
to this rule, we examined the relationship between the respondent and the
applicant.
As can be seen from Diagram 3.9 below, in the majority of cases (27) the
applicant was the respondent’s sibling. There were 6 cases where the
respondent was the applicant’s wife, and 2 where he was her husband; 7
cases where the respondent was the applicant’s mother, and 1 where he was
the father; and 8 cases where the respondent was the applicant’s child. All of
these cases complied with the terms of Article 434.
However, we found one case where the applicant was the grandchild of the
respondent’s nephew: a family member from the sixth degree. 106 This
application was granted by the judges in the Jombang District Court, despite
its lack of compliance with Article 434. Assuming that there were no close
family members, the district prosecutor should have instead been appointed
guardian (Article 435).

106

Court Registration Number: 88/Pdt.P/2015/PN.Jbg
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Diagram 3.9. Respondent’s Relationship to the Applicants

E. Objectives of the Application
Our research also considered the objectives of the guardianship applications.
We grouped these into five categories (see Diagram 3.10):
1. Cases in which the applicant wished to sell one of the respondent’s
assets or purchase an asset on the respondent’ behalf;
2. Cases in which the applicant wanted to obtain access to an
inheritance owned by the respondent;
3. Cases in which the applicant wanted to obtain the respondent’s
wages;
4. Cases in which the applicant wanted to enter into legal action on
behalf of the respondent; and
5. Other cases.

Assessing Indonesian Guardianship Laws | 35

Diagram 3.10. Objectives

The most common objective of the applications was for asset sale/purchase
(14 cases). In some of these cases, these applications involved additional
objectives, such as to use the money from the asset sale for obtaining
treatment for the relevant PPD.
The second most common objective was for inheritance purposes (11 cases).
In such cases, one of the other heirs will often have recommended that
applicants will be the curator of the respondent’s inheritance, and manage
their assets.
The third most common objective was to collect the respondent’s wages (10
cases). This objective was mostly relevant in cases where the PPD used to
work as a civil servant or an employee in a private company (or was still doing
so until the guardianship application was submitted). If the PPD was a civil
servant, the applicant will be seeking to access their pension fund. If the PPD
was a private employee, the applicant will be seeking to collect their
severance pay or any compensation owed to them.
There were nine applications where the objective was for the applicant to
enter into legal action on behalf of the respondent, such as signing a contract
or becoming a legal party before the court. Unfortunately, these applications
do not specify what kind of legal action is being contemplated by the
applicant – they simply seek the general power to conduct any legal action
on behalf of the respondent. This means that, if the application is granted,
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the applicant will have unlimited authority to enter into legal arrangements
on behalf of respondent. The power will not be limited to a particular matter.
There were seven cases where the objective of the applications was classified
as “other”. These objectives included: taking care of the respondent’s job,
withdrawing cheque money, collecting compensation from the court,
managing the respondent’s daily needs, and administering assets. It can be
said that these objectives generally concerned economic purposes.
Based on the above data, it is clear that the main reason people make
guardianship applications is economic/financial, and relates to property and
income. This is an issue because the CRPD has warned that PPD must retain
recognition and protection with regard to their economic rights or benefits,
including the right to manage their transactions or obtain their inheritance
rights. 107 The CRPD Committee has noted that due to many cases of
exploitation and fraud/deception against PPD, guardianship should not be
used to control the livelihood of PPD.
There may be other reasons why families pursue guardianship in these cases.
One reason might relate to the concern of families that because their family
member is seen to lack legal capacity under Indonesian law, any legal
agreement he or she makes will be considered null and void. Legal capacity
is one of the critieria to enter into a legal agreement under Indonesian law. 108
Therefore, if it is found that those who sign a contract are persons who
should have been put under the guardianship, contracts that they have
produced will be declared null and void. Knowing such circumstances, family
members might be worried that any purchase agreements or inheritance
deeds on behalf of PPD can be deemed to have no legal force. To prevent
this situation, they may submit a guardianship application.

107
108

CRPD, Article 12 Para (5).
Civil Code, Article 1320 juncto Article 1330.
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IV. EVIDENCE
This Chapter will discuss the types of evidence that appeared before courts
in the 49 guardianship cases we examined. In order to understand how these
forms of evidence are used, it is helpful to briefly outline the role of evidence
in criminal and civil law more generally.
In a legal process, both for criminal or civil affairs, evidence plays an
important role in deciding the case. The relevant parties use evidence in the
court to prove arguments related to the case. In other words, the process of
verification of evidence has the purpose of convincing judges about
arguments used in a case, 109 or proving the truth regarding alleged events.110
During the verification stage of a criminal case, the conflicting parties can
only use legitimate types of evidence according to procedural rules. 111 The
laws of criminal procedure allow for several legitimate types of evidence:
witness testimony, expert witness testimony, letters, written documents,
indications, and testimony of the accused. These are the only types of
evidence that may be used.
In civil cases, the following types of evidence may be generally be used:
written evidence, evidence presented by witnesses, inferences, confessions
and the oath. 112 In addition, there local examination (descente), as regulated
in the Article 153 of HIR, and expert witnesses, as regulated in the Article 154
of HIR.
To simplify the classification of evidences in the criminal and civil court, we
make this table:

R. Subekti, Bunga Rampai Ilmu Hukum, (Bandung: Alumni, 1983); p. 7.
Sudikno Mertokusumo, Hukum Acara Perdata Indonesia, (Yogyakarta: Liberty,
1998), p. 109.
111
Martiman Prodjohamidjojo, Sistem Pembuktian dan Alat-Alat Bukti, (Jakarta:
Ghalia, 1983), p. 19.
112
Indonesia, Herzien Inlandsch Reglement (HIR), Article Article 164, and Civil Code,
Article 1866.
109
110
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Tabel 4.1. The Clasification of Evidences
Criminal Law Procedure
(Article 184 Point (1) of
KUHAP)
1. Witness testimony
2.

Expert testimony

4.

Indications

3.
5.

Documents

Accused’s testimony

Civil Law Procedure
(Article 164 of HIR)
1.

Written evidence

3.

Inferences

2.
4.
5.

Witness evidence
Confessions
Oath

From the above table, the criminal and civil law procedure only have two
equivalent types of evidence: witnesses and documentary/written evidence.
However, the force of these forms of evidence differs, with civil law
procedure giving more focus to written evidence. Written evidence in civil
law procedure must be authentic formal documents (unlike in criminal
cases). Such evidence is perceived to be perfect (volledig), binding (bindend),
and determining (dwingende, bellisend), and will be regarded as true so long
as there is no contradictory evidence (tegen bewijs).
In the cases examined, we identified two types of evidence in guardianship
applications: written evidence and witness testimonies. These are analysed
in turn below.

A. The Written Evidence
Number of Documents
In the 49 court decisions analysed, 57 forms of written evidence that
explained the respondents’ psychosocial disabilities were presented to the
court. Diagram 4.1 below shows the number of documents provided in each
case.
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Diagram 4.1. Number of Documents Detailing Psychosocial
Disabilities in a Case

It can be seen that most applicants (39) presented one letter which explained
the psychological condition of the respondents. There was one applicant
who presented two letters, and two applicants who presented three letters.
There was also one case in which five letters were presented to explain the
respondent’s psychological condition. Compared to the other cases, this case
clearly had stronger written verification to illustrate the need for a
guardianship arrangement.
Although written evidence is the most important type of evidence in civil
cases, there were six guardianship requests where the applicants did not
bring any written documents explaining the respondents’ health condition.

Types of Documents
From the 43 cases in which evidence was presented during the hearing, a
total of 52 documents were identified which related to the respondents’
mental health condition. These documents were divided into seven
categories, as outlined in Diagram 4.2 below.
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Diagram 4.2. Types of Documents Presented in Guardianship Cases

From the 52 collected documents, the most frequent (36) was a Mental
Health Check-up Document (MHCD). This document usually contains
information about where the respondent underwent a mental health
assessment. This provides an indication that the respondent has a mental
health condition that has been diagnosed by a medical professional.
In some cases, written evidence was presented which resembled a MHCD.
This included patient cards (5), psychological assessment letters (2), medical
records (3), medicine prescriptions (2), and referral letters (1). Most of these
types of document merely indicate that respondent is a patient who has
been examined and treated in a facility. There was even a referral letter which
stated that the primary health facility where the patient was first treated
could not handle their needs, and which referred the respondent to a more
competent facility.
There were 4 documents which were categorised as “unspecified.” These
were statement letters published by private rehabilitation centres. No details
were provided about what was contained in these statements.

42 | Lembaga Bantuan Hukum Masyarakat

Lack of Currency of Documents
Many MHCDs were produced nowhere near the date of the guardianship
application. For example, in court decision number 14/PDT.P/2016/PN.SRP,
which was filed in Semapura District Court on 25th January 2016, the MHCD
was written by a psychiatrist in the Bangli Hospital on 23rd October 2012. The
letter of examination then assumed that the respondent’s mental illness was
consistent and permanent for at least three years.
The existence of such long periods between diagnoses and guardianship
requests demonstrates a lack of understanding of mental health conditions.
Not all psychological impairments are permanent. For example,
schizophrenia is an episodic mental health condition, not necessarily a
permanent one. Due to its episodic nature, people with schizophrenia are
not always impaired. There are times when they do not have impaired
decision-making. If they can adequately handle the symptoms resulting from
their schizophrenia, and obtain positive reinforcements and support from
their surroundings, they experience more minimal effects. 113

Lack of Information Concerning the Source of Documentation
Another problem revealed by the research is that some of the
documentation provided to the court does not identify the source of the
information. This raises the question of whether the person who has written
the document has the authority to conduct a mental health examination and
provide a diagnosis. By law, only doctors can provide written evidence which
explains one’s mental health condition. 114 This problem can be seen in
guardianship request number 52/PDT.P/2015/PN.GPR, processed in the
Kediri
District
Court,
and
guardianship
request
number
40/PDT.P/2015/PN.WNG processed in the Wonogiri District Court.
Lya Fahmi, “Gangguan Jiwa Itu Bukan Cuma Gila, Tak Perlu Menolak ODGJ Dikasih
Hak Pilih,” mojok.co, 7th December 2018, can be accessed at
https://mojok.co/lya/esai/gangguan-jiwa-bukan-cuma-gila-tak-perlu-menolakodgj-dikasih-hak-pilih/.
114
The Assembly of Indonesian Doctor, Indonesian Doctor Ethical Code and the
Implementing Guideline of the Code, Article 7.
113
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Even though it is possible for MHCDs to elucidate the nature of the
impairment experienced by the respondent, in practice there are many
occasions on which this is not done. This is unfortunate, as many judges do
not have a medical background and have to rely on experts to comprehend
the complexity of mental health symptoms, and to understand how these
conditions may influence the respondent’s decision-making capabilities.
Another problem is that the information in the MHCDs may have been
collected for a different purpose (for example, to determine the respondent’s
capacity to work), and may not address the issues relevant to a guardianship
application. This was raised by one interviewee, a forensic psychiatrist:
Our mistake is that we call everything a Mental Health Check-up
Document. Either it is an administrative MHCD for work affairs,
people with mental illness have to be examined for their
competency to work. But the examination techniques (between
examining for work and guardianship) are different. 115
Other written evidence, such as, referral letters, medical prescriptions, patient
cards, and medical records, have an even weaker basis than MHCDs. These
documents cannot conclude whether the respondents have a mental illness,
as they do not specify the nature of the impairment which should provide
the basis of the guardianship decision.

Institutions which Produced Documentation
Our reseach also examined the institutions which produced the
documentations presented in the guardianship applications. Most of the
documentation (45 documents) was produced by healthcare services, such
as national hospitals, primary health care units, psychological and psychiatric
clinics. However, six documents were produced by private organisations
(private rehabilitation centres, communities of mental health), and one by
the Bureau of Social Affairs (see Diagram 4.3).

115

FGD with experts on 18th July 2019 in Jakarta
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Diagram 4.3. Institutions which Produced Documentation

While it is permissible for written evidence from these institutions to be
presented in court, 116 it is important to ensure that the parties who issued
the documentation had the medical authority to do so. According to the
Mental Health Law, only general practitioners, psychologists and
psychiatrists have the authority to diagnose someone as having a mental
health disability. 117 These specialists have the required training to evaluate
psychopathology.
Consequently, care should be taken where private parties or the Bureau of
Social Affairs produce the relevant documentation. Such documents will only
be valid when these parties use appropriate experts to diagnose the
respondent’s mental illness. During research discussions, an expert on
forensic psychiatry expressed several concerns relating to written evidence
issued by private organisations:

116
117

Herzien Inlandsch Reglement, Article 138, 165, and 167.
Law Number 18 Year 2014 Regarding Mental Health, Article 19 para (2).
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“So it depends on the type of the document. Administrative
docuemnts which declare someone is healthy should be scrutinised
for how healthy or sick someone is. Is it a serious mental illness? To
determine whether one can vote, we do not need that many
administrative documents, we do not need a document from
municipalities declaring that one cannot manage their wealth.” 118

The party with the greatest level of responsibility to prevent the arbitrary
removal of one’s legal capacity is the judge. Judges have the power to select
which documents are credible, and if necessary, to call in the medical
practitioner to examine the respondent further.

B. Witness Testimony
A testimony consists of relevant facts spoken directly to the judge by a third
party. 119 Witnesses can give testimony regarding what they know, have seen,
heard, or experienced themselves. Testimonies are important in a trial, as
they allow a third party to clarify information provided by the two conflicting
parties. This may be particularly useful in guardianship cases. 120

Number of Witnesses who Gave Testimony
The number of witnesses who gave evidence about psychosocial disability in
the cases examined varied, as shown in Diagram 4.4.

FGD with experts on 18th July 2019 in Jakarta.
Sudikno Mertokusumo, Op.Cit, p. 135
120
Darwan Prinst, Strategi Menyusun dan Menangani Gugatan Perdata, (Bandung:
Citra Aditya Bakti, 1996), p. 181.
118
119
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Diagram 4.4. Number of Witnesses Who Gave Testimony about
Psychosocial Disability

It can be seen that in most cases (33), two witnesses gave testimony about
applicants’ mental health. In five cases three witnesses gave evidence, and in
four cases four witnesses gave evidence. There were only a limited number
of cases involving one (2) or no (5) witnesses.

Relationship between Witnesses and Applicants
Our research identified 99 witnesses who gave relevant information about
the psychosocial disabilities experienced by respondents. The most
important aspect of this evidence is the relationship between the witness and
the applicant (see Diagram 4.5 below). The nature of this relationship can
provide information as to the significance of the witnesses’ testimony.
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Diagram 4.5. Relationship between Witnesses and Applicants

It can be seen that most witnesses are from the applicant’s family: they are
the applicant’s sibling (11), child (11), in-law (10), cousin (8), partner (7) or
other relation (14). Each of these witnesses are likely to have relevant
information about the applicant’s condition. Neighbours are also commonly
selected as witnesses (24) because they know or witness the day-to-day
condition of the respondent.

Content of Witness Testimony
We also examined the content of the witness testimony given in the 44 cases
in which witnesses gave evidence. We identified five categories of testimony:
(1) confirmation that the respondent has a mental illnesses, (2) the symptoms
of respondent’s mental illnesses, (3) the respondent’s mental health
treatment history, (4) the length of time the respondent has had the illness,
and (5) other issues. Table 4.2 calculates how frequently these categories
appear in the 44 cases examined.
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Table 4.2. Content of Witness Testimony
Content
Confirmation of Having Mental
Illnesses
The Symptoms of Mental Illness
Mental Health Treatment History
The Length of Time of
Respondents Having The Illness
Others
Total

%
39.4

Percentage
of Cases
97.7%

21
25
18

19.3
22.9
16.5

47.7
56.8%
40.9%

2
109

1.8
100

4.5%
247.7%

N
43

Number

The characteristics of each contect are as follow:
1. Confirmation of Mental Illness
In all but one case, the witnesses confirmed that the respondent had a
mental illness. However, in many cases the witness did not identify the type
of mental illness: they simply stated that the respondent was mentally ill.
Some witnesses used more stigmatising terms, such as ‘crazy’ or ‘invalid’.
2. Explanation of Symptoms
In almost half of the cases (47.7%) witnesses gave evidence about the
respondent’s symptoms. For example, witnesses gave evidence about
difficulties in communicating with respondents, respondents speaking to
themselves, respondents appearing angry and enraged, respondents
threatening others with sharp objects, respondents confining themselves,
respondents never communicating with neighbours, and respondents
hallucinating. In the remaining cases, the witnesses did not provide anyh
information about the symptoms which respondents experienced.
Evidence of the respondent’s symptoms can enrich the judge’s
understanding of how the respondent’s impairment might hinder their
ability to understand the consequences of their actions. However,
assessment by witnesses who are not mental health experts can also be
influenced by stigma, meaning that their testimonies might not be credible.
However, it is also true that health experts are not immune to holding
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discriminatory and prejudicial viewpoints about the capacity of disabled
persons.
3. Mental Health Treatment History
In over half the cases examined (56.8%) the witnesses explain that the
respondents had been brought to the hospital, or obtained treatment in the
hospital, under the supervision of certain doctors or other medical teams.
For example, in court record number: 05/PDT.P/2015/PN.SDK in the
Sidikalang District Court, a witness explained that the respondent had gone
back and forth to a mental health hospital and spent the last five years living
in Bina Karsa Mental Health Hospital, Medan. Histories of medical treatment
are important for showing the existence of a psychosocial disability.
However, the judge should also consider when the treatment was
administered. The respondent’s condition may have changed or improved
during the time period between treatment and the guardianship application.
4. Length of Mental Illness
In 40.9% of cases witnesses discussed the time period of the respondent’s
mental illness. This typically involved statements that the respondent had
had the mental llness for a certain number of years or since a particular time
(for example, since the respondent graduated from high school). For
example, in the court record number 131/PDT.P/2016/PN.SKT a witness
explained that the respondent had experienced mental illness since youth.
While this information contributes to a fuller picture of how serious the
respondent’s mental illness is, the judge should also consider how each PPD
has uniquely adapted. This is especially important for those who have lived
with their disability for a long period of time. Furthermore, it is essential to
note that not all PPDs who have a long history of mental illness must be
placed under guardianship, even under the over-inclusive terms of the Civil
Code.
5. Other Issues
Two cases involved testimony of a different nature. In one case, a witness
explained that the respondent rejected the notion that he has a mental
illness, and refused to be taken to the hospital. This information should
compel the judge to call the respondent and ask him/her to clarify this issue.
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In the other case the witness explained that the respondent was a student in
a special school. In giving this evidence, the witness appeared to imply that
the respondent was an incapacitated person.

The information provided by these 99 witnesses reflects their individual
knowledge and beliefs. Even though witness testimony provides some
confirmation that respondents have a psychosocial disability, there should
be experts who can expound on this issue further. Moreover, the witnesses
identified in this research tended to be neighbours and families of the
applicant, not medical professionals.
This again raises issues relating to the major division between criminal and
civil law procedures. Article 44 point (1) of the Criminal Code states: “Not
punishable shall be the person who commits an act for which by reason of
the defective development or sickly disorder of his mental capacities, he is
not liable.” To verify that a criminal suspect can be punished, expert
testimony must be given that convinces the judge that he or she does not
fall within the scope of the article. By contrast, in the civil context the court
does not have the obligation to summon experts who can verify the
respondent’s mental illness.
Like in other civil cases, judges presiding in guardianship cases take a passive
role: they can only accept evidence that is presented by one of the parties.
This is in contrast to criminal cases, where judges are required to be active. 121
As active judges, they must demand that the relevant parties complete and
present their evidence in a way that convinces them, before making any
decisions. Judges’ passivity in civil cases, such as guardianship applications,
poses a threat to respondents given the unequal power between the parties.
Respondents who are already stigmatised and are facing guardianship are in
a difficult position to counter the application: they have no apparent grounds
to appeal the application, and do not appear to be able to access any support

Hasanudin, “Peran Aktif-Pasif Hakim Perdata dan Implikasinya Terhadap Akses
Keadilan”, diakses di <https://pn-tilamuta.go.id/2016/05/18/peran-aktif-pasifhakim-perdata-dan-implikasinya-terhadap-akses-keadilan/>.
121
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to exercise their legal capacity. This is in breach of the CRPD, as discussed in
Chapter 2.
Evidence which has been written long before trial, or non-expert testimony
about the mental health status of a person, can create a significant
disadvantage for the respondent. The lack of judicial authority to ask the
parties to provide other evidence compounds this problem, as judges are
called upon to make a decision based on insufficient or irrelevant
information. This is highly problematic, as psychosocial disabilities exist on a
spectrum and are difficult to illustrate through minimal verification.
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V. COURT DECISIONS
In this chapter we examine the outcomes of the 49 guardianship applications
examined. As there was one case in which the outcome was unknown, the
data in this chapter only relate to 48 cases.

A. Case Outcomes
Our research found that judges overwhelmingly accept the guardianship
applications that are submitted to the courts: 46 of the applications were
accepted, and only 2 were rejected (see Diagram 5.1).
Diagram 5.1. Judges’ Decision

The two cases where judges rejected the application had different
characteristics which made them unsuccessful. In the first case
(12/Pdt.P/2015/PN.Tgl), the applicant did not attend the court sessions. In
light of this fact, the judge decided that the applicant was not serious in his
application and the case should be terminated.
In the second case (192/Pdt.P/2017/PN.Bla), no psychiatric evidence was
provided to the judge. This meant that the judge was unable to verify the
primary requirement for guardianship: that the respondent had a mental
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illness. In this case, it appears that the judge used an informed perspective
on mental health and disability, causing them to consider the guardianship
request with care.
Unfortunately, this care in handling guardianship requests appears to be
rare. The 46 decisions granting guardianship suggest that the judges
unreflexively decided in the applicant’s favour, without considering the
impacts on the respondent.
As noted in Chapter 2, international human rights instruments prohibit the
restriction of legal capacity on the basis of disability. The CRPD mandates
that states abolish the unjust restriction and diminution of legal capacity of
persons with disabilities. 122 The ease with which guardianship requests are
granted indicates that, since the ratification of the CRPD in 2011, Indonesia
has not made a meaningful effort to protect PPD’s legal capacity.

B. The Authority of Guardians
Many countries, such as Hungary, Serbia, Russia, Kyrgyztan, and Bulgaria, 123
allow guardianship to be either plenary or partial. Plenary guardianship
delegates all decision making rights to the guardian. Partial guardianship
delegates only some decisions to the guardian, allowing the persons under
guardianship to still execute some decisions. 124
Indonesian law does not contain this kind of authority categorisation. There
is no regulation about the types of authority the court may grant to a
Committee on the Rights of Persons with Disabilities, Op. Cit., Para 7.
For further information see: Mental Disability Advocacy Center (MDAC),
Guardianship and Human Rights in Serbia: Analysis of Guardianship Law and Policy,
(Budapest: MDAC, 2006); MDAC, Guardianship and Human Rights in Hungary:
Analysis of Law, Policy, and Practice, (Budapest: MDAC, 2007); MDAC, Guardianship
and Human Rights in Kyrgyztan: Analysis of Law, Policy, and Practice, (Budapest:
MDAC, 2007); MDAC, Guardianship and Human Rights in Russia: Analysis of Law,
Policy, and Practice, (Budapest: MDAC, 2007); MDAC, Guardianship and Human Rights
in Bulgaria: Analysis of Law, Policy, and Practice, (Budapest: MDAC, 2007).
124
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guardian. However, in our research we identified three types of guardian
authority:
1.

Partial in accordance with the request
The judge grants the guardianship application by granting a limited
authority in accordance with what was requested. For example, when
an applicant requests the authority to represent PPD in inheritance
affairs, the judge orders that the guardian’s authority only prevails
when assisting PPD in the act of signing the inheritance agreement.

2.

Partial not in accordance with the request
The judge provides a specific authority in the decision even though
the applicant does not request a specific authority. For example, in
one case the applicant requested to be given the authority to
represent
the
respondent
in
all
legal
actions
(368/Pdt.P/2017/PN.JKT.Sel.). However, the judge only gave the
applicant the authority to represent the respondent in the signing of
a land transaction agreement.

3.

Plenary
The judge does not specify types of authority which the guardian
can execute, and only states that the respondent’s decision making
powers have been granted to the guardian.

In most cases (28) the court ordered plenary guardianship (see Diagram 5.2
below). Such an order is perilous, because of the power it places in the hands
of the guardian. Without considering the preferences and wishes of people
under guardianship, the guardian can take over all decisions. This includes
the decision to sign a contract, open/close bank accounts and handle legal
identity documents. Due to its severe impact upon the life of the respondent,
many human rights organisations encourage the abolition of plenary
guardianship. For example, the European Court of Human Rights encourages
the abolition of any mechanism which erases one’s legal capacity and places
them in a plenary guardianship. 125 Some countries, such as the Czech Repblic
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and Latvia, have already abolished plenary guardianship through their
national regulations. 126
Diagram 5.2. Types of Guardians' Authority

In the 18 other cases, judges granted partial guardianship. In 16 cases this
was in accordance with the applicant’s request, and in 2 cases it contrary to
the application. Judges generally grant partial authority with the
consideration that while persons with disabilities experience limitations to
certain capacities, they might still retain full capacity to make other
decisions. 127 Although partial guardianship still replaces the authority to
make particular decisions, 128 some disability advocates perceive that partial

“Latvia abolishes plenary guardianship,” mdac.org, 5 December 2012, can be
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guardianship still respects persons with disabilities’ autonomy, as it applies
person-centred planning in its consideration. 129
Unfortunately, the data outlined above indicate that partial guardianship in
Indonesia is not imposed as a result of person-centred planning. It does not
appear that judges are considering the respondent’s impairment when
deciding to grant partial rather than plenary guardianship – which is not
surprising, given that the evidence presented in court rarely examines this
issue (see Chapter 4). Intead, they appear to be simply responding to the
applicant’s request for partial guardianship (with 2 exceptions).
Table 5.1 below outlines the relationship between the type of authorisation
and the applicants’ objectives (as discussed in Chapter 3).
Table 5.1. Crosstabulation between Applicants’ Objectives and the
Types of Authority of the Guardian

Objectives

Total

Court Decisions
Partial
in Partial not in
accordance accordance
with
with
Request
Request
Asset sales 6
1
Inheritance 4
0
Conducting 2
1
Legal
Activities
Collecting 4
0
Wages
Other
0
0
16
2

Plenary
7
5
6

Total
14
9
9

5

9

5
28

5
46

The data tabulation suggests a degree of uncertainty in determining the
limits of the guardian’s authority. For requests such as handling asset
transactions, judges appear to decide arbitrarily. Sometimes partial
guardianship is granted and sometimes plenary. In terms of dividing
129
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inheritance, from nine requests to the court, four were granted with partial
guardianship and five plenary guardianship. The judges do not appear to
have a clear framework to distinguish which types of authority are necessary
in a particular case and which are not.
Other countries which still have guardianship law try to limit the scope of
authority which can be granted to guardians. Countries within the Council of
Europe, for example, declare that people under guardianship should not be
deprived of their basic rights, such as the right to housing, the right to work,
the right to marry and start a family, and the right to political participation. 130
While the guardianship decision can be partial and limit guardian authority,
the possibility of human rights violations are still present. Partial
guardianship becomes problematic when the appointed guardian does not
help to express the will, preferences and rights of the PPD, and the guardian
simplifies the will and preferences of the person under guardianship by
assuming their ‘best interests’. 131 Therefore, the court decision should
carefully consider two things: the process under which the court decision is
made and the consequences of the decision.

C. The Renouncement of Legal Capacity
As noted in Chapter 2, legal capacity is ‘the capacity and power to exercise
rights and undertake obligations by way of one’s own conduct, i.e. without
assistance of representation by a third party’. 132 Legal capacity is a right of
all people, and they are – under international human rights law – to be
guaranteed legal capacity on an equal basis with others.
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131
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132
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Despite this fact, Article 433 of the Civil Code assumes that PPDs do not have
legal capacity, and therefore should be placed under guardianship. This
removal of PPDs’ legal capacity is also found in other regulations, such as
Article 72 of the Mental Health Law (which obliges psychiatric assessment
prior to appointing a guardian) and Article 32 of Law Number 8 Year 2016
Regarding Persons with Disabilities (which states that persons with disabilities
can be categorised as incapacitated through court decisions).
Although granting a guardianship request implies that the court removes
one’s legal capacity, this research sought to confirm whether there are
explicit decisions or court statements which formally renounce a person’s
legal capacity. This renunciation will be explicit if there is a point in the court
decision which states that the respondent has lost their capabilities. This
point usually appears after the line that delineates whether the judge accepts
or rejects the applicant’s request.
Our research found that in the majority of cases (36) there was no explicit
renunciation of the respondent’s capacity. However, in 10 court decisions the
judges stated that the respondents had lost their legal capacity (see Diagram
5.3 below). Despite the number being lower than the number of cases where
judges did not specifically renunciate legal capacity, this still indicates serious
human rights violations to PPD in Indonesia.
The diagram below illustrates the frequency of legal capacity renunciation in
court decisions:

Diagram 5.3. Cases in
Which the Court
Explicity Renounced
the Respondent's
Legal Capacity
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Interestingly, the renunciation of legal capacity does not only happen in
plenary guardianship decision (70%), but also in the partial guardianship
decision (30%). This is shown in Table 5.3 below:
Table 5.3. Types of Guardian Authority in Decisions which Renounce
Legal Capacity
Guardian Authorities
Specific in accordance with requests
Plenary
Total

Frequency
3
7
10

%
30
70
100

The renunciation of legal capacity in the partial guardianship decision is
contradictory. The decision limits the guardian’s authority, but at the same
time explicity renounces the respondents’ legal capacity to conduct legal
actions. There is no explanation of who is responsible for the other decisions
not included in the guardian authority.
The civil law discourse in Indonesia insinuates that psychosocial disabilities
cause one’s legal capacity to disappear. In actuality, legal capacity is removed
by court decisions. The situation becomes more complex as Indonesia does
not have a definition of mental capacity. Different from the legal capacity,
which determines one’s capacity to conduct legal actions, mental capacity is
the capacity to make decisions. It is discriminatory to assume that a person
with psychosocial disabilities lacks mental capacity and is sufficient grounds
to remove his or her legal capacity. 133
Indonesian civil law mixes mental and legal capacities. This means that the
court improperly determines that when PPD’s mental capacity is decreased,
their legal capacity is automatically lost.

D. The Length of Time of Guardianship
This research also examined the time limitations placed on a guardian’s
authority. In all 46 court decisions which granted the guardianship

133
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application, no order was made concerning the length of time of the order.
This makes it impossible to predict when the guardianship period will end.
It should be noted that implicit time limits will exist for some cases of partial
guardianship. For example, when judges give guardians the authority to sign
an asset sale agreement, the time period of guardianship will end when the
agreement has been signed. However, this will not always be the case for
partial guardianship arrangements. For example, applicants who are given
partial guardianship over the respondent’s pension can continue to take
those payments indefinitely. This will even be possible after the respondent
has recovered from the relevant mental health condition. This should not be
allowed: in such circumstances, the authority to take pension payments
should return to the respondent.
The fulfilment of PPD’s human rights becomes more threatened in plenary
guardianship decisions. The unspecified authority means no-one can
guarantee when a guardianship order will end. Routine decisions which must
be made daily will make the role of the guardian endless. The plenary
guardianship order in Indonesia reflects a situation in which the person
effectively experiences ‘civil death’.
Civil death is a condition where someone cannot execute their civil rights. In
many plenary guardianship orders, the violation becomes all-encompassing
and permanent. Guardians usually have conficts of interest with the persons
under guardianship. Additionally, and as outlined previously, the
guardianship usually violates the due process of the law and the basic
principles of international human rights instruments. 134
The thin restrictions regarding guardian authority and time limits
demonstrate how the Indonesian guardianship system violates the rights of
persons with disabilities. The guardianship decision is very easily granted,
shown by the low number of rejected requests. Furthermore, the
guardianship order usually does not have limits, both in the types of
authority and the time length. In ten cases, judges blatantly stated that the
respondents will lose all legal capacity. These practices contradict the spirit
Michael L. Perlin, 2013, ““Striking for the Guardians and Protectors of the Mind”:
The Convention on the Rights of Persons with Mental Disabilities and the Future of
Guardianship Law,” Penn State Law Review Vol 117: 4, pp. 1166-1171.
134
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of the CRPD, which establishes that people with disabilities should be able
to determine their own decisions, based on their preferences and wills.
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VI. REPLACING THE GUARDIANSHIP MECHANISM
A. The Supported Decision-Making Mechanism
As discussed in Chapter 1, one of the mandates of the CRPD is to create
assistance schemes for persons with disabilities. This requires changing
‘substitute decision-making’ schemes, such as Indonesia’s guardianship laws
and practices, which are considered to be discriminatory. According to the
Committee of the Rights of Persons with Disabilities, the signatory countries,
by signing and ratifying the CRPD, have agreed to review regulations and
laws that allow the guardianship system to continue. 135
The drafters of the CRPD viewed the guardianship system, both plenary and
partial, as a system of substitute decision-making. This type of decisionmaking renounces a person’s legal capacity and appoints somebody else to
take over. The law then implies that decisions should be made in the ‘best
interests’ of the person with disabilities, 136 although rarely is the ‘best
interests’ of the person defined.
Indonesian Mental Health Law, like many other modern forms of
guardianship, uses a mental capacity assessment to determine if a person
lacks mental capacity in relation to specific decisions about health, personal
life or finances. Under this law, a person cannot have guardianship imposed
simply because of a psychosocial disability or any other disability. They can
only be placed under guardianship if they are deemed to lack mental
capacity, which is typically defined to mean that they cannot understand and
appreciate the nature and consequences of a particular decision. This is often
referred to as a ‘functional test’ model. However, even this ‘functional’
approach, which is less overtly discriminatory than a status-based approach,
raises human rights concerns.
To put a stop to deprivations of a person’s right to make personal choices,
the CRPD offers the concept of supported decision-making. Through this
mechanism, the legal capacity of persons with disabilities does not
135
136
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disappear. Persons with disabilities still become the principal determiner of
decisions despite obtaining help from others. 137 Effective supported
decision-making requires strong communication, including helping the
person themselves to communicate their choices, and helping others to
understand the wishes and preferences of the person. The other parties
involved in the decision-making offer support by explaining the basic
premise as to why a decision matters and also translating the intentions of
the person with disability, while not ignoring their preferences. 138 Hence, this
mechanism does not ignore the rights of persons with disabilities to make
decisions.
The concrete application of this supported decision-making mechanism can
include many things. The most common is advice surrounding the
circumstances that persons with disabilities are facing and the choices that
are available to them. Another type of support is to guide persons with
disabilities to find their dreams, while simultaneously making them realise
that they can still achieve those dreams regardless of their disabilities. 139 The
supported decision-making mechanism is based upon trust between
persons with disabilities and their helpers. 140
In addition to adhering to human rights principles, supported decisionmaking can also positively impact a person’s health and wellbeing. This
scheme can help one’s physical and emotional condition by stimulating
feelings of empowerment. 141 Because PPD become used to making decisions
by themselves, they can train their cognitive skills to make sense of problems
with their decision-making and the consequences that might follow.
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The previous discussion highlights that the guardianship mechanism in
Indonesia does not follow CRPD mandates. Not only does this violate the
CRPD, but there are much inconsistency and confusion in terms of how
decision-making mechanism should operate. In the midst of the confusion,
the Indonesian government actually has the opportunity to rethink the future
of the Indonesian guardianship scheme and its alternatives.

B. The Pressure on Family
The guardianship scheme in Indonesia focuses mental illness intervention
upon the families of PPD. According to the Mental Health Law, preventive,
curative, and rehabilitative efforts to combat mental health problem should
involve PPD’s families. If the family faces difficulties in executing these
obligations, the state should take over the situation and protect the rights of
PPD. However, in the guardianship process, the state once again delegates
authority to the family. This is due to the fact that, apart from the rare
circumstances where no family can be found, only family members can be
official guardians under the law.
This focus negatively impacts both PPDs and their families. PPDs become
victims of substitute decision-making which disregards their will and
preferences; and their families experience a tremendous burden because
they cannot obtain adequate help to care for the PPD, and they are not given
resources to assist them with supported decision-making and other
measures to improve social inclusion. This was noted in the FGD with experts:
In Indonesia, I see that there are more family members who want to
protect mentally ill people rather than the one using them. We must
firstly see this intention, and then after, the supporting
regulations. 142
There are many families who do not have adequate mental health
knowledge, that is accommodative of PPD rights, as many of them do not

142

FGD with experts on 18th July 2019 in Jakarta.
Assessing Indonesian Guardianship Laws | 65

have prior experience in treating mental illness. 143 This lack of knowledge
results in negative stigma, with mental illness often considered to be the
result of mystical elements. This is often used to justify confining people with
mental illnesses. 144 The caregivers, who have been living in a society where
stigma is rampant, also might not have the technical knowledge on how to
help with decision-making without disregarding the rights and dignity of
PPD.
The CRPD has mandated state parties must organise events with the purpose
of raising public awareness, especially of family members, about the rights
and dignity of persons with disabilities. 145 This international convention also
specifically mentions the importance of the promotion of persons with
disabilities’ capabilities and contributions. 146 These capabilities include the
legal capacity of persons with disabilities which cannot be renounced on the
basis of disability.
Following the CRPD’s mandate, state parties should teach caregivers how to
assist in decision-making, according to the best interpretation of the will and
preferences of persons with disabilities. 147 This interpretation replaces the
previous support mechanism which reflects ‘best interests’ because the
concept of ‘best interests’ is frequently misused by caregivers. Caregivers
often choose best interests based on their own preferences and ideals rather
than the persons they are caring for.
An interpretation can be considered as the best interpretation of the will and
preferences of persons with disabilities when it is concerned not only with
the result but also the process. Interpretation should not solely be based on
the cognitive ability of persons with disabilities but also needs to consider
the process of interaction between PPD and their caregivers. 148 The method
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of interpretation should not determine the most correct interpretation but
instead the best interpretation. 149
To shift from the old model of decision-making to one which respects the
dignity of PPD, the burden or responsibility cannot wholly rest on the
shoulders of PPDs family. The state should periodically involve other parties
which have a stronger understanding surrounding psychosocial disabilities,
and provide education on how to follow a supported decision-making
mechanism. Further, state-based support must go toward improving the
accessibility of society.

C. Informal Decision-Making
Although the Indonesian Civil Code still allows the legal capacity of PPD to
be renounced through a guardianship application, in practice this
mechanism is still unfamiliar to many people. In the discussions this research
initiated, there were some stakeholders who did not yet understand the
process of applying for guardianship. This is proven by the limited number
of decisions collected, only 49 cases in a four year period. This number is
clearly incomparable with the number of people diagnosed with serious
mental illness in Indonesia, which is about 400,000 people. 150
The low numbers of cases submitted to the court is influenced by public
perception that the court will only make the problem more complicated. 151
The caregivers might perceive that the guardianship decision given by the
court would involve a complex process and the result obtained might not
meet the expected results. Even though, principally, the sessions for
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guardianship requests are short, in reality the court sessions could take
weeks to finish.
This lack of information frequently results in the renunciation of legal
capacity without a legal process. Caregivers simply take over the decisions
of PPD that are related to health and economic affairs. For example, in the
FGD with caregivers, one of the interviewees admitted that he once signed a
house purchase agreement because the PPD was too lazy to sign the
document. 152
Some PPD experience difficulties in accessing legal documents that are
supposed to be theirs. For example, an interviewee who had a psychosocial
disability stated during the FGD that he could not obtain a copy of his
parent’s will; his brother argued that the letter would be lost if he kept it.153
From this case example, it can be seen that, even without a formal
guardianship mechanism, PPD can still lose their legal capacity.
One of the most crucial decisions which is often ignored is the decision to
undergo medical treatment. According to Indonesian law, the will of PPD to
decide the type of treatment can be ignored. Article 21 of the Mental Health
Law states that for people with mental illnesses who are assumed incapable
of making decisions, family, responsible officials and (where they exist)
guardians, can replace their consent to undergo medical treatment.
The Mental Health Law does not require an adequate assessment of the
person whose informed consent is to be taken away. Doctors or psychiatrists
can determine whether the patient has capacity while the treatment is being
administered. 154 In other words, determining whether someone does or does
not have capacity to make a decision is completely dependent on context.
This creates less protection compared to psychiatric evaluations
administered for the purpose of criminal and civil law procedures. These
legal procedures dictate the need for psychiatric observation 155 for a couple
of days to determine whether the mental impairment is permanent or not.
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During the FGD, some participants stated that they were frequently forced
to enter treatment without their consent. Sometimes, they were ‘kidnapped’
to enter a rehabilitation centre. An interviewee with a PPD stated that
someone forcefully carried him to a rehabilitation centre because his father
perceived him as abnormal. 156 This experience demonstrates that even
without a court decision, a caretaker can arbitrarily remove the PPD’s legal
capacity and there is no one to prevent it.
A report written by Human Rights Watch shows similar situations across
Indonesia. People diagnosed with psychosis or other serious mental illnesses
experience forced pick-up, initiated by a team consisting of family and
rehabilitation centre staff. After being put in a rehabilitation centre, many
PPD cannot refuse the treatments provided by the centre and these
treatments can incorporate violence. 157 This informal guardian appointment
is pervasive and a source of human rights violations in Indonesia. In this
regard, a FGD from the expert group stated:
The biggest problem of guardianship in Indonesia is this informal
guardianship. This is very visible in forcing PPD to enter
rehabilitation centres and mental health hospitals. The informed
consent must be signed by them, but in these cases it is the other
way around. Thousands ended up in rehabilitation centres, in mental
health hospitals in Indonesia, and there is no one in this group who
signed the informed consent. 158
In addition to rehabilitation centres, another form of informal substituted
decision-making in Indonesia is pasung (confinement of PPD in Indonesia).
According to the Basic Health Research 2018, the number of people who
have experienced pasung in their life is 14% of all people diagnosed with
schizophrenia and psychosis. 159 Pasung is an extreme case of informal
substitute decision-making because the family and neighbours are free to
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exert control over when the subject can eat, what type of foods they can eat,
how they manage their financial affairs, and where they should go. 160
These informal mechanisms in rehabilitation centres and pasung reveal
weaknesses of the substitute decision-making mechanism. Substitute
decision-making refers to all mechanisms which overlook the will and
preferences of persons with disabilities, not just legal guardianship by the
court. These informal guardianship mechanisms occurring in Indonesia must
be regarded as examples of substitute decision-making.
The above examples affirm how in substitute decision-making, will and
preferences are overlooked. If the phrase ‘be careful in making decisions’ is
usually uttered when someone makes a decision for themselves, the burden
of being careful should be greater when someone wants to help others make
decisions. Without adequate monitoring mechanisms and respecting the
rights of persons with disabilities, the rights of someone to make decisions
can be arbitrarily removed.
There are some examples from elsewhere in the world that show the positive
steps that can be taken to remove discriminatory denials of legal capacity
against persons with disabilities, and instead to create systems of supported
decision-making.
For example, Peru has recently adopted a reform of its Civil Code to remove
all restrictions on legal capacity based on disability. 161 These reforms provide
a good example of the kinds of changes needed to make mental health
legislation compliant with Article 12. For example, the reforms involve:
•

A new section on mental health treatment in the general law on
health; it requires free and informed consent of the person
concerned except in ‘emergencies.’ Hence, it doesn’t formally
discriminate against people with mental illness, i.e. people with
psychosocial disabilities.
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•

•

An obligation that notaries, courts, health care providers, financial
services and other actors involved in the exercise of legal capacity
ensure that their processes are accessible, offer and provide
accommodations, and cooperate with individuals’ chosen support
arrangements.
The creation of mechanisms to facilitate the creation of
arrangements for support in exercising legal capacity that respect
the autonomy, will and preferences of the person concerned. 162

D. Daily Supported Decision-Making Practices
It is not entirely true to state that Indonesia does not acknowledge any
supported decision-making mechanisms. There are many families, having
trained in mental health issues and joined local communities, who have
conducted caretaking activities that respect the PPD’s dignity and human
rights. The more knowledge about PPD mental health caregivers acquired,
the more their support in helping others becomes directed to supported
decision-making.
One of the caregivers in the FGD, for example, stated that she and the PPD
she looks after make a regular schedule to go to the psychiatrist and take
medicine together. 163 In doing so, both parties have more or less equal
contributions in decisions related to health. Despite the possibility that the
family still has more power in this schedule making, at least the will and
preferences of the PPD are not overlooked.
Another caregiver in the FGD routinely invites the PPD she looks after to
conduct skill-developing activities, such as exercises. 164 Although the scope
of this decision-making is small and on a daily basis, the support can be an
initial step to create an adequate supported decision-making mechanism.
Although many families have acted carefully to help PPD in making daily
decisions, the family and PPD also need formal support from the government
so that the supported decision-making becomes a habit. A mental health
Ibid.
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164
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activist who came from a PPD community exemplified Australia as a country
which has applied the supported decision-making mechanism when PPD
relapse.
And then there is one other document, I forget the name. When they
get well, the doctor will ask, if you relapse, who you can trust to take
the decision of admitting you as inpatient. This becomes the
standard procedure of hospitals. 165
The list of available supported decision-making mechanisms should not
solely become a family responsibility. Pursuant to the CRPD, state parties
must provide alternatives adhering to the principle of supported decisionmaking, without making this system too complex to be followed by persons
with disability. 166
Besides educating the family to help make decisions for PPD, the state
should give the same education to PPD. Until now, stigma and discrimination
based on mental illness has caused PPD to internalise negative stigma. This
self-stigma discourages people with mental illnesses from making decisions
by themselves. 167 By giving necessary education, PPD would no longer be
perceived as objects of pity, who can only wait for caregivers to adopt a
supported decision-making system. Instead, they could demand their rights
to obtain reasonable accommodations.
A person with psychosocial disability, for example, uttered his hope that,
when he is told to sign a contract, there will be someone who can explain
the content of the contract and the reasons why he has to understand and
sign the contract. 168 Amidst lots of stigma regarding psychosocial disabilities,
PPD can express their will to keep participating in the process of decisionmaking.
The role of caregivers who understand the issue of disabilities has been the
focus of advocates since the issuing of the Disability Bill in 2016. One
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example of where there is an acknowledgement of the role of caregiver is
when children with disabilities face the law. When conducting examinations
or interrogations, law enforcement agencies must allow caregivers be there
with the child. 169
DPOs have attempted to advocate the practice of disability carers. For
example, some DPOs promote the importance of providing disability carers
for persons with disabilities who face the criminal justice system. The carer
can provide emotional support, keep the communication smooth, without
attacking the confidence of persons with disability to make decisions by
themselves. 170 This is not only needed when persons with disabilities become
the defendants or witnesses in a criminal case. Carers can give substantial
help in decision-making related to civil affairs, such as financial decisions.
For example, a carer retold the story of how she helped a family member
who lives with schizophrenia understand ways to save money and have a
bank account.
She can go by herself, to the bank, but I had to tell her first. I chose
the bank, the saving program, and how she can wire the money to
the account. In her account, there are around two million rupiah per
month, for her to enjoy her life. 171
The development of carers’ responsibility in Indonesia should become the
momentum to enlarge the the discussion surrounding PPD’s legal capacity.
An open discussion about legal capacity can provide a chance to revise a
guardianship system which arbitrarily violates PPD’s rights. An alternative is
developing a supported decision-making mechanism that does not solely
focus on the family, but also educates the PPD and caregivers about the
indivisibility of legal capacity, while also creating laws and state provisions
which support these mechanisms.

Law Number 8 Year 2016 Regarding Persons with Disabilities, Article 31.
Dio Ashar, et. all., Panduan Penanganan Perkara Penyandang Disabilitas
Berhadapan dengan Hukum, (Jakarta: Masyarakat Pemantau Peradilan Indonesia
Fakultas Universitas Indonesia, 2019), pp. 84-5.
171
FGD with caregivers on 23rd May 2019 in Jakarta.
169
170
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